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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA. 


No. 8046. 


AMERICAN NATIONAL BANK AND TRUST COxM- 
PANY OF CHICAGO, ILLINOIS, ADMINISTRATOR 
OF THE ESTATE OF ALCEE SELDON, DE¬ 
CEASED, AND EULALIE GOUGIS, 
APPELLANTS, 

VS. 

UNITED STATES OF AMERICA, 

and 

THE GARY STATE BANK, ADMINISTRATOR OF 
THE ESTATE OF GENEVIEVE B. SELDON, DE¬ 
CEASED, AND GUARDIAN OF GENEVIEVE 
SELDON, MINOR, ET AL., APPELLEES. 


APPEAL FROM JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA. 


BRIEF FOR THE APPELLANTS. 


JURISDICTION. 

This suit is based upon a claim for yearly renewable 
war risk term insurance denied by the Administrator of 
Veterans’ Affairs prior to the institution of suit, and 
timely brought under the provisions of Section 19, World 
War Veterans’ Act, 1924, as amended (38 U.S.C. 445). 
The judgment appealed from was entered on May 27, 
1941 (Supp. 26-27) and Notice of Appeal was filed on 
June 25, 1941 (R. 34). 
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STATEMENT OF THE CASE. 

Suit was filed (Supp. 1-10) by the administrator of the 
Estate of the deceased World War Veteran, Alcee Sel- 
don, who will be hereinafter referred to as the insured.’’ 
The Gary State Bank, administrator of the insured’s 
widow’s estate and guardian of his two minor children 
by court order (Supp. 7-8) was joined as a party to this 
suit and filed an intervening petition (Supp. 18-21). 

Trial by jury was waived (Supp. 9) and the facts in 
this case were stipulated (Supp. 8-18). 

While in the military service, the insured applied 
for and was granted a $5,000 contract of war risk yearly 
renewable term insurance effective January 15, 1918, in 
which contract he designated his sister, Eulalie L »uise 
Gougis, who is also known as Eulalie Gougis, as beneficiary. 
Premiums were last paid on this contract of insurance 
to include February, 1919 (Supp. 9). 

The insured died intestate on May 14, 1930, and the 
American National Bank and Trust Company of Chicago 
is administrator of the estate of the insured (Supp. 9- 
10 ). 

Genevieve B. Seldon, widow of the insured, died in¬ 
testate on December 7, 1935, and The Gary State Bank 
was appointed administrator of her estate (Supp. 11). 

This bank is also the guardian of Genevieve Seldon 
and Cecelia Seldon, minor children of the insured, under 
an appointment by the Superior Court of Lake County, 
Indiana, dated November 7, 1932. 

On February 9, 1931 (Supp. 15) the insured’s war 
service connected disabilities were rated by appellee as 
follows: 
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Temporary partial 10% from date of discharge to 
12-7-20 

Temporary total from 12-8-20 to 12-18-20 
Temporary partial 10% from 12-19-20 to 3-15-22 
Less than 10% (0%) from 3-16-22 to 9-11-24 
Temporary partial 25% from 9-12-24 to 5-23-27 
Temporary total from 5-24-27 to 12-3-28 
Permanent total from 12-4-28 to date of death, 5-14- 
30. 

Pursuant to the rating of February 9, 1931, there 
was awarded to the insured’s administrator, disability 
compensation at the rate of $22.50 per month from Sep¬ 
tember 12, 1924, to November 30, 1926, and $25.00 per 
month from December 1 , 1926, through May 23, 1927, 
and $100.00 per month from May 24, 1927, through May 
14, 1930, amounting in all to $3999.25, which was paid 
to it in a single check on or about October 22, 1931, of 
which amount $742.66 represented compensation due and 
uncollected as of May 24, 1927 (Supp. 16). 

The Insurance Claims Council, Veterans Administra¬ 
tion, in a decision dated September 29, 1932, held that 
the insured became permanently and totally disabled on 
May 24, 1927, and it was stipulated there is substantial 
evidence to support such a finding (Supp. 16). 

Compensation (Supp. 17) amounting to $742.66, which 
-was due and uncollected as of May 24, 1927, was suffi¬ 
cient under Section 305, World War Veterans’ Act, 1924, 
as amended, if applied as premiums when due, to revive 
the full $5,000 contract of yearly renewable term insur¬ 
ance, subject, however, to the deduction for the amount 
of premiums thereon from March, 1919, to May, 1927J 
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both months inclusive, amounting to $334.70 and inter¬ 
est thereon in the amount of $7S.OO, a total deduction of 
$412.70, leaving net insurance in the amount of $4587.30 
revivable as of May 24, 1927; that insurance revived as 
of said date under the terms and provisions of Section 
305, supra, is “hereafter revived*’ insurance as that term 
is defined by Section 305, World War Veterans’ Act, 
1924, as amended July 2, 1926 (C. 723, 44 Stat. 799-8w, 
Title 38, U.S.C. Supp. 516). 

The Court made certain findings of fact (Supp. 21- 
26) and entered judgment (Rupp. 26-27) in favor of the 
Gary State Bank in its representative capacity as guard¬ 
ian of the insured’s two minor children, holding that the 
administrator of the insured’s estate, American National 
Bank and Trust Company, and Eulalie Gougis, the desig¬ 
nated beneficiary, and the Gary State Bank as adminis¬ 
trator of the estate of the insured’s widow, take noth¬ 
ing in this suit. 

Reversal of the judgment is sought upon the grounds : 

(1) The estate of the insured was entitled to 
monthly installments of insurance which became due 
during his lifetime from date of total and perma¬ 
nent disability, May 27, 1927, to and including the 
installments due at the date of his death, May 14, 
1930, by virtue of the provisions of Section 26, World 
War Veterans’ Act, 1924, as amended July 2, 1926 
(44 Stat. 792-793, 38 U.S.C. Supp. Par. 451). 

(2) That Eulalie Gougis, sister of the insured, 
who was designated by him as beneficiary of this in¬ 
surance, is entitled to benefits accruing subsequent 
to the death of the insured. 
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(3) That Section 305, World War Veterans’ Act, 
as amended July 2, 1926 (44 Stat. 800, 38 U.S.C. 
Supp. 516), did not repeal by implication the provi¬ 
sions of Section 26 of the same Act (44 Stat. 792- 
793, 38 U.S.C. Supp. Par. 451). 

•TiXfd . _ 

(4) The fw a fr liability of the United States un¬ 
der this contract of insurance is not reduced by vir¬ 
tue of the fact that it neglected to pay to the insured 
during his lifetime the monthly installments of in¬ 
surance to which he was entitled; and in refusing 
to pay the total amount due under this contract the 
United States deprived plaintiffs of property with¬ 
out due process of law and contrary to the Fifth 
Amendment of the Constitution of the United States. 

(5) The action of the Court below constituted a 
“contest” of this insurance contract. 

STATUTES INVOLVED. 

Section 19, World War Veterans’ Act, 1924, as 
amended July 3, 1930 (c. 849, 46 Stat. 992, Title 38, Sec¬ 
tion 445, U.S.C. Supp.), provides: 

“Sec. 19. In the event of disagreement as to 
claim, including claim for refund of premiums, un¬ 
der a contract of insurance between the bureau and 
any person or persons claiming thereunder, an ac¬ 
tion on the claim may be brought against the United 
States either in the Supreme Court of the District 
of Columbia or in the District Court of the United 
States in and for the district in which such persons 
or any one of them resides, and jurisdiction is hereby 
conferred upon such courts to hear and determine 
all such controversies. The procedure in such suits 
shall be the same as that provided in Sections 5 
and 6 of the Act entitled ‘An Act to provide for the 
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bringing of suits against the Government of the 
United States,’ approved March 3, 1887, and Section 
10 thereof, so far as applicable. # * *” 

Section 26 of the Act of July 2, 1926 (c. 723, 44 
Stat. 792, Title 38, U.S.C. Supp. Par. 451) provides: 

“See. 26. That the amount of the monthly in¬ 
stallments of compensation, yearly renewable term 
insurance, or accrued maintenance and support allow¬ 
ance which has become payable under the provisions 
of Titles II, III or IV hereof, but which has not 
been paid prior to the death of the person entitled 
to receive the same, may be payable to the personal 
representatives of such person, * * V’ 

Section 305, World War Veterans’ Act, 1924, as 
amended July 2, 1926 (c. 723, 44 Stat. 799-800, Title 38, 
U.S.C. Supp. Par. 516) provides: 

“Sec. 305. Where any person has heretofore 
allowed his insurance to lapse, or has canceled or 
reduced all or any part of such insurance, while 
suffering from a compensable disability for which 
compensation was not collected and dies or has died, 
or becomes or has become permanently and totally 
disabled and at the time of such death or perma¬ 
nent total disability was or is entitled to compensa¬ 
tion remaining uncollected, then and in that event so 
much of his insurance as said uncollected compensa¬ 
tion, computed in all cases at the rate provided by Sec¬ 
tion 302 of the War Risk Insurance Act as amended 
December 24, 1919, would purchase if applied as pre¬ 
miums when due, shall not be considered as lapsed, 
canceled or reduced; and the United States Veterans' 
Bureau is hereby authorized and directed to pay to 
said soldier or his beneficiaries, as the case may be, 
the amount of said insurance less the unpaid pre¬ 
miums and interest thereon at 5 per centum per 
annum compounded annually in installments as pro¬ 
vided by law: Provided , that insurance hereafter 
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revived under this section and Section 309 hy rear¬ 
son of permanent and total disability or by death of 
the insured, shall be paid only to the insured, his 
widow, child or children, dependent mother or father, 
and in the order named unless otherwise designated 
by the insured during his lifetime or by last will and 
testament.” 

Section 307, World War Veterans 1 Act, 1924, as 
amended July 3, 1930 (c. 849, 46 Stat. 1001, Title 38, 
U.S.C. Supp. Par. 518) provides: 

“Sec. 307. All contracts or policies of insur¬ 
ance heretofore or hereafter issued, reinstated, or 
converted shall be incontestable from the date of is¬ 
suance, reinstatement or conversion, except for fraud, 
nonpayment of premiums, or on the ground that the 
applicant was not a member of the military or naval 
forces of the United States, and subject to the pro¬ 
visions of Section 23 * * 

The Fifth Amendment to the Constitution of the 
United States provides: 

“• * * nor shall any person * * # be 

deprived of * * * property, without due process 

of law; nor shall private property be taken for pub¬ 
lic use, without just compensation.” 

POINTS RELIED UPON. 

I. 

The Court erred in holding that the estate of the 
deceased was not entitled to receive those monthly install¬ 
ments of insurance which were due during his lifetime, 
but were not paid by the United States, covering the 
period from the date of the insured’s total and perma¬ 
nent disability May 27, 1927, to and including the in¬ 
stallment due at the date of his death, May 14, 1930. 
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II. 

The Court erred in ignoring and failing to apply the 
provisions of Sec. 26, World War Veterans’ Act, as 
amended July 2, 1926 (44 Stat. 792-793, 38 U.S.C. Tar. 
451). 


III. 

The Court erred in holding that the administrator of 
the estate of the insured take nothing by this action; 
and in refusing to award judgment to said administrator 
as the personal representative of the deceased insured, 
covering monthly installments of insurance due him dur¬ 
ing his lifetime. 


IV. 

The Court erred in construing Sec. 305, World War 
Veterans’ Act, as amended July 2, 1926 (44 Stat. 800, 
38 U.S.C. 516) as amending, modifying or repealing by 
implication the provisions of Sec. 26 of the same Act 
(44 Stat. 792, 793). 


V. 

The Court erred in holding that Eulalie Gougis, sis¬ 
ter of the insured, who was named by him as beneficiary, 
was not within the permitted class of beneficiaries en¬ 
titled to take this insurance; and in holding that she 
take nothing in this action. 

VI. 

T m i y # . 

The Court erred in holding that the festal- liability 
of the United States under this contract of insurance, is 
reduced by virtue of the fact that the United States neg¬ 
lected to pay to the insured during his lifetime those 
monthly installments of insurance to which he was en- 
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titled; and in concluding as a matter of law that thej 
thirty-six monthly installments in the sum of $26.38 each 
for the period May 24, 1927, to May 24, 1930, amountingj 
in all to $949.68, are not payable to the American Na¬ 
tional Bank and Trust Company of Chicago, as admin¬ 
istrator of the estate of Alcee Seldon, deceased. 

VII. 

I 

The Court erred in that its action was contrary toj 
the constitutional rights of plaintiffs as granted by • 
Fifth Amendment to the Constitution of the United States] 
in that its action deprived plaintiffs of property withov j 
due process of law; and the effect of the Court’s actioi^ 


is to take away the rights of these plaintiffs to property 
for public use without making just compensation there¬ 
for. 

SUMMARY OF ARGUMENT. j 

(1) The estate of the insured was entitled to monthly 
installments of insurance which became due during huj 
lifetime from date of total and permanent disability, 

27, 1927, to and including the installments due at the 
of his death, May 14, 1930, by virtue of the provisions 
Section 26, World War Veterans’ Act 1924, as 
July 2, 1926 (44 Stat. 792-793, 38 U.S.C. Supp., Par. 451 

(2) That Eulalie Gougis, sister of the insured, who 
designated by him as beneficiary of this insurance, is 
titled to benefits accruing subsequent to the death of 
insured. 
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(3) That Section 305, World War Veterans’ Act, as 
amended July 3, 1926 (44 Stat. 800, 38 U.S.C. Supp. 516), 
did not repeal by implication the provisions of Section 26 
of the same act (44 Stat. 792-793, 38 U.S.C. Supp., Par. 
451). 

r 

(4) The find liability of the United States under this 
contract of insurance is not reduced by virtue of the fact 
that it neglected to pay to the insured during his lifetime 
the monthly installments of insurance to which he was 
entitled; and in refusing to pay the total amount due 
under this contract the United States deprived plaintiffs 
of property without due process of law and contrary to 
the Fifth Amendment of the Constitution of the United 
States. 

(5) The action of the Court below constituted a “con¬ 
test” of this insurance contract. 


ARGUMENT. 

I. 

The estate of the insured was entitled to monthly 
installments of insurance which became due during hi* 
lifetime from date of total and permanent disability, May 
27, 1927, to and including the installments due at the date 
of his death. May 14, 1930, by virtue of the provisions of 
Section 26, World War Veterans* Act 1924, as amended 
July 2, 1926 (44 Stat. 792-793, 38 U.S.C. Supp., Par. 451). 

It is believed that the reasoning of the Ninth Cir¬ 
cuit Court of Appeals in the ease of United States v. 
Wilson, 85 Fed. (2d) 444, where this same question was 
presented and passed upon contrary to the action take* 
in the Court below, is sound and should be followed by 
this Court. In that case the sole question presented was 
whether Section 305 of the World War Veterans’ Ac(:, 
1924, as amended July 2, 1926, the statute here under 
consideration, authorized judgment in favor of the in¬ 
sured’s executrix. In that case, as here, the United States 
contended that the amounts admittedly due the insured 
could not be paid to the representative of his estate. 
That Court also construed Section 26, World War Vet[- 
erans’ Act, 1924, as amended July 2, 1926 (the statuti 
here under consideration) and held that the government’^ 


contention 

“must fall before the express provision of Section 
26, which w*as amended by the same statute (44 Statj 
790-792, Par. 3, 38 U.S.C.A. Par. 451), that in casej 
of the death of the insured before he has collected 
insurance due to him because of his total and perma¬ 
nent disability, such sums ‘may be payable to the 
personal representatives of such person.’ This, by 
the terms of Section 26, as amended, applies to pay¬ 
ments due under Title 3, or Part 3, w’hich contains 
Section 305 of the World War Veterans’ Act.” (1) 


(1) The statute refers to “Title III,” 44 Stat. 790, 799, supra. 
The same sections in the Code, 38 U-S.C.A. Par. 451, refers to 
‘Tart 3.” 
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Total permanent disability installments of war risk 
insurance which had accrued at the time of the insured’s 
death, but were then unpaid, are payable, under the stat¬ 
ute, to his estate and suit for such benefits is properly 
maintainable by his personal representative. Singleton 
v. Cheek, 284 U. S. 493, 74 L. ed. 419; McCullough v. 
Smith, 293 U. S. 22S, 79 L. ed. 297. 

II. 

That Eulalie Gougis, sister of the insured, who was 
designated by him as beneficiary of this insurance, is en¬ 
titled to benefits accruing subsequent to the death of the 
insured. 

The Sixth Circuit Court of Appeals in the case of 
Heineman v. Heineman, 50 Fed. (2d) 696, in construing 
Section 309, World War Veterans’ Act, as amended July 
2, 1926, held that the statutory designation did not apply 
where the insured had named a beneficiary, and said: 

“The claim that the ‘hereinafter revived’ policy 
under Section 305 (516), if this statute turns out to 
be applicable, would be for the sole benefit of the 
widow, the beneficiary-apparent named in the statute, 
and could not benefit the mother, is ruled by our 
contrary decision in United States v. Woolen, 25 F. 
(2d) 673, to the effect that this statutory designa¬ 
tion does not apply to policies in which the soldier 
had named his beneficiary.” 

In United States v. Woolen, 25 F. (2d) 673, at page 
678, the Sixth Circuit Court of Appeals, in construing 
this section, held: 

“Pavment is confined to a newlv limited class, 
‘unless otherwise designated by the insured in his 
lifetime,’ etc. Woolen had ‘otherwise designated,’ 
specifying his mother. It is contended that this ‘un- 
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less’ clause refers only to the specified order of 
priority in the just-created and newly-limited per¬ 
mitted class. This is grammatically possible. It 
is equally possible that the clause refers to and 
modifies ‘shall be paid only to.’ We think the lat¬ 
ter the more reasonable construction. 

In this legislation Congress was dealing with a 
class of policies which perhaps technically had lapsed, 
but which equitably had not, and which Congress 
therefore said should not be deemed to have lapsed. 
Since between 1919, when the bonus was awarded, 
and 1926, when this Act was passed, any normal pre¬ 
mium payments would long before have exhausted 
the $60, Congress was obviously dealing, as to the 
insurance, with policies which in 1926 had ceased to 
be liability, unless they had been matured by death 
within a short period after 1919. Using the present 
case as an illustration, the soldier had rightfully des¬ 
ignated his mother. After his death an award had| 
been made to her and she had been paid some install¬ 
ments, and others had become due to her, if the 
policy is to be deemed as not having lapsed. It is 
not easily conceivable why Congress, as a conditio^ 
of doing what it thought was plain justice as to this 
policy, should intend to take these past-due payments 
away from her, if living, or from her successors, ii 
dead, and give them to someone else. It seems to us 
that the natural inference is the other way, and tha^: 
the new disposition of these policies was to be madb 
only in cases where the soldier had made no dispoj 
sition (or, perhaps, where his disposition had failed 
and the law must designate). With this construction 
the proviso ‘unless otherwise designated’ has fulj 
opportunity for application. If construed to con¬ 
template only a designation among the newly per¬ 
mitted class, first created in 1926, and referring as 
it then would to designations made long before 1926, 
it would contemplate a discretion exercised by the 
soldier during his life under an option created after 
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his death. This is unreasonable. We are satisfied 
that the restrictive effect of ‘shall be paid only to’ 
should be confined to non-designate policies.’’ (8) 

The solemn act of the insured in which he specifi¬ 
cally designated his sister to receive the proceeds of his 
insurance, should be given the same dignity as his last 
will and testament and his intention should be carried 
out bv the Courts. 

Upon his death his designated beneficiary’s interest 
vested, and she being a person within the permitted class 
of beneficiaries is entitled to this insurance. 

111 . 

That Section 305, World War Veterans’ Act, as 
amended July 3, 1926 ( 44 Stat. 800, 38 U.S.C. Supp. 516), 
did not repeal by implication the provisions of Section 26 
of the same act (44 Stat. 792-793, 38 U.S.C. Supp., Par. 
451). 

The Ninth Circuit Court of Appeals in United States 
v. Wilson, 85 Fed. (2d) 444, held that Section 305, World 
War Veterans’ Act, as amended July 2, 1926, did not re¬ 
peal by implication the provisions of Section 26 of the 
same act. In its decision that court said: 

“The appellant contends that Section 305 in ef¬ 
fect amends, modifies, or repeals by implication Sec¬ 
tion 26, so far as payment to an executor is concerned. 


(8) In the Congressional Record to which we are referred 
(volume 67, pp. 12089-12093), we find nothing indicating any intent 
to divest the claims of a designated beneficiary. Under existing laws, 
the proceeds, where there was no effective designation, would go 
(lacking closer heirs) to the next of kin, though distant—“scattered 
all over Europe” and “whom the soldier never heard of.” This was 
thought unduly generous; but these comments indicate no desire that 
the money should not go to a close relative who had been properly 
designated. 
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But both sections were amended by the same statute, 
and consequently must be construed together, and, so 
construed, there is no conflict between them. Indeed, 
as we have pointed out, Section 26 expressly refers 
to Section 305 (contained in part 3), and thus ex¬ 
pressly directs the disposition of the fund payable 
to the insured in case of his death.” 


■fixed 


TV. 


The f in e d liability of the United States under this 
contract of insurance is not reduced by virtue of the fact 
that it neglected to pay to the insured during his lifetime 
the monthly installments of insurance to which he was 
entitled; and in refusing to pay the total amount due 
under this contract the United States deprived plaintiffs 
of property without due process of law and contrary to 
the Fifth Amendment of the Constitution of the United 
States. 


I 


The United States profits by reason of its delay in 
awarding this insurance now admittedly due under the 
Court’s findings of total and permanent disability from 
May 24,1927, to the extent of monthly installments at the 
rate of $26.38 from May 24, 1927 (date of total permanent 
disability), to December 24, 1935 (date of death), a total 
of $2,717.14 (Supp. 25-27). 


Clearly, if the insured had been living when the Gov¬ 
ernment finally came to recognize this insurance claim, it 
could not have escaped paying him this insurance under 
the terms of the contract which he bought and paid for. 
Congress certainly did not intend that the United States 
should profit through its own delay in recognizing a claim 
and certainly could not have intended for the United 
States to have profited because the insured happened to 
die before they paid the money, absent any escheat which 
is not here involved. 
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The insurance contract herein sued upon was prop¬ 
erty. Lynch v. United States, 292 U. S. 571, 78 L. ed. 1,344. 
The property rights of this beneficiary in the insured’s 
estate vested upon his death. 

The action of the court below in refusing to require 
the United States to pay all the money due under this 
contract clearly deprives appellants of property rights 
without due process of law and constitutes the taking of 
private property for public use without just compensation. 
This cannot be done under the Fifth Amendment of Ihe 
Constitution of the United States. 

V. 

The action of the Court below constituted a “con¬ 
test” of this insurance contract. 

The Court below, in the absence of fraud or bad 
faith cannot “contest" and defeat payment of total per¬ 
manent disability insurance benefits sold to a World War 
veteran by retaining and refusing to pay such benefits 
merely because the appellee neglected to pay the insured 
such benefits during his lifetime to which he has been 
found entitled. 

If this defense can be interposed, His policy has 
never fully* protecied him against permanent total disa¬ 
bility. 

In the case of Byrd v. United States, 106 Fed. (2d) 
821, the United States Circuit Court of Appeals for the 
Tenth Circuit, in construing Section 307, World War Vet¬ 
erans’ Act, 1924, a-s amended (46 Stat. 1001, 1002), 38 
U.S.C.A. 518, in a case involving war risk term insur¬ 
ance, held that this section and the decision of this Court 
in the case of United States v. Patryas, 303 U. S. 341, 58 
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S. Ct. 551, 82 L. Ed. 883, applied to term insurance as 
well as to United States Government Life (converted) 
insurance. Section 307 provides: 

“All contracts or policies of insurance heretofore 
or hereafter issued shall be incontestable # * 

I 

As was said by the United States Supreme Court 
in United States v. Patryas, 303 U. S. 341, 82 L. ed. 883, 
at page 886: 

“Since permanent total disability is one of the 
two risks insured against in ihe policy, any contest 
(not based on the exceptions) which may prevent 
the policy holder’s recovery for such admitted to¬ 
tal permanent disability—existing while the policy 
is in force—is a ‘contest’ forbidden by the ‘incon¬ 
testable’ provision.” I 

I 

Therefore, to resist payment of such total permanent 
disability benefits is to “contest” payment within the 
generally accepted meaning of the word and violates the 
“incontestable” provision of law, to-wit, Section 307, 
World War Veterans’ Act, 1924, as amended July 3, 1930 
(c. 849, 46 Stat. 1001, Title 38, U.S.C. Supp. Par. 518). | 


Conclusion. 

It is respectfully submitted that, for the reasons set 
forth herein, the judgment should be reversed, and as 
the judgment of the Court below is contrary to the facts 
as found bv the Court, which facts were stipulated, this 
Court should direct the entry of judgment for appel¬ 
lants. 

Warren E. Miller, 

1343 H Street, N. W., 
Washington, D. C., 
Attorney for Appellants. 
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District Court of the United States 

for the District of Columbia. 


American National Bank and Trust Com¬ 
pany of Chicago, III., Administrator of 
the Estate of Alcee Seldon, deceased, 

and 

Eulalie Gougis, Chicago, Illinois, 


v. 


United States of America, 


Plaintiffs, 


Defendant. 


Law No. 
89 909 


Amended Declaration. 


First Count 

The plaintiff, American National Bank and Trust Com¬ 
pany of Chicago, respectfully shows to this Honorable Court 
that it is the duly appointed, acting, and qualified Adminis¬ 
trator of the Estate of Alcee Seldon, deceased, as evidenced 
by a certified copy of record of the Probate Court of Cook 
County, Illinois, attached hereto and by reference made a 
part hereof, and files this suit as said Administrator. 


The plaintiff, Eulalie Gougis, respectfully shows to this 
Honorable Court that she is the duly appointed and desig¬ 
nated beneficiary of the War Risk term insurance contract 
of Alcee Seldon, deceased, and files this suit as such bene¬ 
ficiary. 

» 
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That heretofore, to-wit, while serving the defendant as a 
soldier in the Army of the United States, duly enlisted 
therein, Alcee Seldon was insured under a war risk insur¬ 
ance policy in the sum of $5,000, wherein and whereby the 
defendant, the United States of America, under the 
terms of said contract agreed and contracted with 
the insured to pay the insured, for and in 
2 consideration of the mouthy premiums to be 
paid by insured, which premiums were duly 
paid by the insured, in the event insured became per¬ 
manent^ and totallv disabled while said contract was in 
« * 

full force and effect the sum of $5.75 per month for each 
$1,000 of insurance for which the insured was insured, as 
long as the insured should live and remain permanently and 
totally disabled, and in the event of insured’s death prior 
to the time 240 installments of said insurance were paid 
under said contract, the defendant agreed to pay such 
amount as might remain unpaid thereon to such beneficiary 
or beneficiaries as the insured might name in said policy, 
within a certain permitted class of beneficiaries; 

That on information and belief plaintiffs say that on, to- 
wit, June 1, 1927, while said contract was in full force and 
effect, Alcee Seldon, hereinafter referred to as the insured, 
became and was permanently and totally disabled within the 
meaning of said war risk insurance contract, and was suf¬ 
fering from a compensable disability for which compensa¬ 
tion was not collected and was entitled under the rating 
of the Director of the United States Veterans’ Bureau, to 
have and to receive uncollected compensation in an amount 
sufficient to purchase insurance in the amount of $5,000, if 
said uncollected compensation was applied as premiums 
when due on the aforesaid $5,000 of insurance to maintain 
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same in full force and effect from February 1, 1919, at 
which time the insured was suffering from a compensable 
disability, when said contract would otherwise have lapsed, 
until June 1, 1927, when Alcee Seldon became and was as 
aforesaid permanently and totally disabled, which said 
uncollected compensation your plaintiffs aver in law, it be¬ 
came and was the duty of the defendant, the United States 
of America, through the Director of the United States Vet¬ 
erans’ Bureau to apply to the revival and reinstate- 
3 inent of $5,000 of war risk insurance, said duty be¬ 
ing imposed upon said defendant through the said 
Director by the provisions of Section 408 of the War Risk 
Insurance Act as amended August 9, 1921, and Section 305 
of the World War Veterans’ Act of 1924 as amended, and 
for that continuously from the 1st day of June, 1927, the 
insured continued to be and was within the meaning of the 
said policy of insurance permanently and totally disabled 
and therefore entitled to have and to receive from the de¬ 
fendant the full sum of $28.75 per month from the 1st day 
of June, 1927, to and including the date judgment is entered 
herein; and the plaintiffs say that on, to-wit, May 24, 1927 
and June 3, 1931, demand was made on defendant in writ¬ 
ing for the payment of said insurance which demand was 
refused and same was denied on November 24,1937, where¬ 
fore a disagreement exists between the defendant, the Unit¬ 
ed States Veterans’ Administration and the Director there¬ 
of and these plaintiffs respecting an award of said insur¬ 
ance; 

That a reasonable attorney’s fee for the service of plain¬ 
tiffs’ attorney is ten per centum of the amount recovered 
herein. 
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WHEREFORE, plaintiff, American National Bank and 
Trust Company of Chicago, as Administrator of the estate 
of Alcee Seldon, brings this suit and claims of the defend¬ 
ant monthly installments of $28.75, beginning June 1, 1927, 
and continuing until the date of death of said Alcee Seldon, 
which occurred on, to-wit, May 14, 1930, and asks that of 
the sum for which judgment is given, a reasonable amount, 
but not less than ten per cent thereof shall be deducted 
therefrom and paid to plaintiff’s attorney as attorney’s 
fees herein; and 

WHEREFORE, plaintiff, Eulalie Gougis, as beneficiary 
of said insurance contract brings this suit and claims of the 
defendant monthly installments of insurance at the rate of 
$28.75, beginning May 14, 1930 and continuing until 
4 the date judgment is entered herein, and asks that 
of the sum for which judgment is given a reasonable 
amount thereof shall be deducted therefrom and paid to 
plaintiff’s attorney as attorney’s fees herein and that upon 
all monthly payments accrued on and after the date of said 
judgment there shall be deducted from and paid to said at¬ 
torney a further allowance as attorney’s fees. 

Second Count 

The plaintiff, American National Bank and Trust Com¬ 
pany of Chicago, respectfully shows to this Honorable 
Court that it is the duly appointed, acting, and qualified 
Administrator of the Estate of Alcee Seldon, deceased, as 
evidenced by a certified copy of record of the Probate Court 
of Cook County, Illinois, attached hereto and by reference 
made a part hereof, and files this suit as said Administra¬ 
tor. 
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The Plaintiff, Eulalie Gougis, respectfully shows to this 
Honorable Court that she is the duly appointed and desig¬ 
nated beneficiary of the War Risk term insurance contract 
of Alcee Seldon, deceased, and files this suit as such bene¬ 
ficiary. 


That heretofore, to-wit, while serving the defendant as 
a soldier in the Army of the United States, duly enlisted 
therein, Alcee Seldon, hereinafter referred to as the in¬ 
sured, was insured under a war risk insurance policy in the 
sum of $5,000, wherein and whereby the defendant, the 
United States of America, under the terms of said contract 
agreed and contracted with the insured to pay him, in the 
event he became permanently and totally disabled while 
said contract was in full force and effect, the sum of $5.75 
per month for each $1,000 of insurance for which Alcee i 
Seldon was insured, as long as the insured should live andj 
remain permanently and totally disabled, and in the 
5 event of the insured’s death prior to the time 240 
installments of said insurance were paid under said 
contract, the defendant agreed to pay such amount as 
might remain unpaid thereon to such beneficiary or bene¬ 
ficiaries as the insured might name in said policy, within 
a certain permitted class of beneficiaries; that on informa¬ 
tion and belief plaintiffs say that on, to-wit, January 31, 
1919, while said contract was in full force and effect, Alcee 
Seldon having paid all premiums due and payable there¬ 
under became and was permanently and totally disabled 
within the meaning of said contract of insurance and by 
reason thereof it became the duty and obligation of the 
defendant, the United States of America, to pay under said 
contract the aforesaid installments of insurance from Jan-! 
uary 31, 1919, to the date judgment is entered herein; 


% 
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That heretofore, to-wit, on to-wit, May 24, 1927, and 
June 3, 1931, demand was duly made of the defendant in 
writing for payment of benefits under said contract of in¬ 
surance, which claims used words showing an intention to 
claim such insurance benefits, but this demand was refused 
and same was denied on November 24, 1937, wherefore a 
disagreement exists between the defendant and these plain¬ 
tiffs respecting an award of said insurance; 

WHEREFORE, plaintiff, American National Bank and 
Trust Company of Chicago, Illinois, as administrator of the 
estate of Alcee Seldon, brings this suit and claims of the 
defendant monthly installments of $2S.75, beginning Jan¬ 
uary 31, 1919, and continuing until the date of death of 
said Alcee Seldon, which occurred on, to-wit, May 14, 1930, 
and asks that of the sum for which judgment is given, a 
reasonable amount, but not less than ten per cent thereof 
shall be deducted therefrom and paid to plaintiff’s attor¬ 
ney as attorney’s fees herein; and 

WHEREFORE, plaintiff, Eulalie Gougis, as beneficiary 
of said insurance contract brings this suit and claims of the 
defendant monthly installments of insurance at the 
6 rate of $28.75, beginning May 14, 1930, and contin¬ 
uing until the date judgment is entered herein, and 
asks that of the sum for which judgment is given a reason¬ 
able amount thereof shall be deducted therefrom and paid 
to plaintiff’s attorney as attorney’s fees herein and that 
upon all monthly payments accrued on and after the date 
of said judgment there shall be deducted from and paid to 
said attorney a further allowance as attorney’s fees. 

• • • * * 
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Filed June 30, 1939 

• • • * # 

Comes now the defendant in the above entitled cause by 
counsel and respectfully shows to this Honorable Court 
that Genevieve Seldon was the wife of Alcee Seldon, de¬ 
ceased, upon whose life the contract of insurance herein 
sued upon was issued by the United States and that The 
Gary State Bank of Gary, Indiana, is administrator of her 
estate; and that Genevieve Seldon and Cecelia Seldon, 
minors are children of the deceased insured, Alcee Seldon 
and The Gary State Bank of Gary, Indiana, is guardian of 
said minors; and that such parties have an interest in such 
insurance and are not inhabitants of or found within the 
District in which this suit is brought. 

WHEREFORE the premises considered defendant re¬ 
spectfully moves this Honorable Court to join as parties in 
this action The Gary State Bank, Gary, Indiana, as admin¬ 
istrator of the Estate of Genevieve Seldon and as guardian 
of Genevieve and Cecelia Seldon, minors. 

DAVID A. PINE, 

Attorney for Defendant. 


Filed June 30 1939 


Order. 

Upon consideration of the motion of the defendant filed 
herein and for good cause shown it is by the Court this 30th 
day of June, A. D. 1939: 

ORDERED, that The Gary State Bank of Gary, Indi ¬ 
ana, as administrator of the Estate of Genevieve B. Sel- 


don, deceased, and as guardian of Genevieve and Cecelia 
Seldon, minors, be made parties to this action. 


F. DICKINSON LETTS, 
Justice. 

I consent. 

Warren E. Miller, 

1206 Peoples Life Ins. Bldg., 

Washington, D. C., 

Attorney for Plamtiffs. 

David A. Pine, 

U. S. Attorney , 

For Defendant XJ. S. A. 


12 Filed May 27 1941 

Stipulation. 

IT IS HEREBY STIPULATED AND AGREED by 
and between Warren E. Miller, attorney for the plaintiffs, 
American National Bank and Trust Company of Chicago, 
administrator of the estate of Alcee Seldon, deceased, and 
Eulalie Gougis; John L. Fowler and F. Laurence Ander¬ 
son, attorneys for the intervenors, The Gary State Bank, 
Gary, Indiana, as administrator of the estate of Genevieve 
B. Seldon, deceased, and as guardian of Genevieve Seldon 
and Cecelia Seldon, minors, and Edward M. Curran, Unit¬ 
ed States Attorney for the District of Columbia, attor¬ 
ney for the United States of America, as follows: 
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I. ' 

I 

That a trial by jury in the above entitled cause be, and 
the same is, hereby waived. 

I 

13 II. 

That the plaintiffs, the American National Bank and 
Trust Company of Chicago, administrator of the estate of 
Alcee Seldon, deceased, and Eulalie Gougis, at the time of 
the bringing of this suit, were residents of Chicago, Illi¬ 
nois. 

III. j 

| 

That the insured, Alcee Seldon, who was also known as 
Alcee Peter Seldon, enlisted in the military service of the 
United States on April 12, 1917, and was honorably dis¬ 
charged therefrom on February 24, 1919. 

IV. 

That while in said military service, Alcee Peter Seldon 
applied for and was granted a $5,000 contract of war risk 
yearly renewable term insurance effective January 15, 
1918, in which contract he designated his sister, Eulalie 
Louise Gougis, who is also known as Eulalie Gougis, as 
beneficiary; that premiums were last paid on this contract 
of insurance to include February, 1919. j 

V. 

That the insured died intestate on May 14, 1930, and the 
Straus National Bank and Trust Company of Chicago was 
appointed administrator of the insured’s estate by the Pro- 
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bate Court of Cook County, Illinois, on April 22, 1931; 
that thereafter, under authority of the Comptroller of the 
Currency, dated January 3, 1933, the Straus National Bank 
and Trust Company of Chicago changed its name to the 
American National Bank and Trust Company of Chicago 
and on April 14, 1938, upon petition of the American Na¬ 
tional Bank and Trust Company of Chicago, who repre¬ 
sented that afterwards discovered assets had come to its 
knowledge, praying for leave to reopen said estate 
14 for further administration, an order was entered 
that the estate of Aleee Seldon be reopened and the 
letters of administration issued to the Straus National 
Bank and Trust Company of Chicago, now known as the 
American National Bank and Trust Company of Chicago 
under date of April 22, 1931, be declared to be in full force 
and effect and that the American National Bank and Trust 
Company of Chicago is now the duly qualified and acting 
administrator of the estate of the insured. 

VL 

That on June 3, 1931, the Straus National Bank and 
Trust Company of Chicago, as administrator of the estate 
of the insured, filed in the Veterans Administration a claim 
for insurance benefits and demanded administrative pay¬ 
ment thereof; that this claim was denied, notice of which 
denial, dated November 24, 1937, was mailed to Cross and 
Cross, the then attorneys for the said administrator; that 
the American National Bank and Trust Company of Chi¬ 
cago and Eulalie Gougis, the designated beneficiary, brought 
this action on February 24, 1938, alleging that the insured 
became permanently and totally disabled while said insur¬ 
ance contract was in force. 
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VII. 

That Genevieve B. Seldon, widow of the insured, died 
intestate on December 7, 1935, and The Gary State Bank 
was appointed administrator of her estate by the Supe¬ 
rior Court of Lake County, Indiana, on the 20th day of De¬ 
cember, 1935, and is now acting in that capacity. 

VIII. j 

That The Gary State Bank is the duly appointed andj 
acting guardian of Genevieve Seldon and Cecelia Seldon, 
minor children of Alcee Seldon, under an appointment by 
the Superior Court of Lake County, Indiana, dated No-i 
vember 7,1932. 


IX. 


15 That on June 30, 1939, this court ordered that Thd 
Gary State Bank, Gary, Indiana, as administrator ol[ 
the estate of Genevieve B. Seldon, deceased, and as guar¬ 
dian of Genevieve Seldon and Cecelia Seldon, minors, bd 
made a party to this action. 


X. 


That on April 9, 1920, the insured filed in the Bureau ojf 
War Risk Insurance a claim (Form 526) for disability com¬ 
pensation ; that the Veterans Administration, or its predd- 
cessors in office, rated the insured’s disabilities under thje 
dates indicated below, as follows: 

July 30,1920: 

Temporary partial (Ten) 10% from date of discharge 
to Feb. 27, 1920 Temporary Total from Feb. 27, 1920 
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to April 13, 1920. Temporary Partial (Ten) 10 from 
April 13, 1920. Disability contracted in service. 

November 17, 1920: 

Opinion of July 30, 1920—Confirmed— 

TEMPORARY PARTIAL 10% (ten per-cent) Con¬ 
tracted in service. (Chronic Arthritis) 

July 3,1922: 

TEMPORARY PARTIAL 10% (Ten) from date of 
discharge to 12-8-20. 

TEMPORARY TOTAL from 12-8-20 to 12-18-20. 
TEMPORARY PARTIAL 10% (Ten) from 12-19-20 to 
3-15-22. 

LESS THAN 10% (No Percent) from 3-15-22. 
Disability connected with military service by affidavits 
in file. RHEUMATISM. 

NO VOCATIONAL HANDICAP. 

TONSILLECTOMY. 

Disability not due to service or incident to service. 
BRONCHITIS. 

August 22, 1922: 

G.M.: 

Rating of 7-3-22 continued. 

TEMPORARY PARTIAL 10% (ten) from date of 
discharge to 12-8-20. 

16 TEMPORARY TOTAL from 12-8-20 to 12-18-20. 

TEMPORARY PARTIAL 10% (ten) from 12-19-20 
to 3-15-22. 

LESS THAN 10% (no percent) from 3-15-22. 
Disability connected with military service by affidavits 
in file. 




RHEUMATISM. 

Disability not due to service or incident to service. 
DOUBLE MITRAL 

EENT: 

Covered by G. M. TONSILLITIS. 

T.D.: 

No respiratory disabilities found on examination of 
7-29-22. 

SURG.: 

Disability not due to service or incident to service. 
VARICOCELE. 

June 23,1927: 

GM: 

TEMPORARY PARTIAL 10% (ten) from discharge 
to 12-8-20. 

TEMPORARY TOTAL from 12-8-20 to 12-18-20. 
TEMPORARY PARTIAL 10% (ten) from 12-19-20 to 
3-15-22. 

LESS THAN 10% from 3-15-22 to 7-29-23. 
INSUFFICIENT EVIDENCE IN FILE TO PERMIT 
OF AN EVALUATION from 7-30-23 to 5-23-27. 

LESS THAN 10% (0%) from 5-24-27. 

Incurred in or aggravated by service as provided in 
Section 300 WRI Act, as amended. 

RHEUMATISM. 

September 12, 1927: 

GM: 

TEMPORARY PARTIAL 10% (ten) from discharge 
to 12-8-20 

TEMPORARY TOTAL from 12-8-20 to 12-18-20 



TEMPORARY PARTIAL 10% (ten) from 12-19-20 to 
3-15-22 

LESS THAN 10% from 3-15-22 to 7-29-23 
INSUFFICIENT EVIDENCE IN FILE TO PERMIT 
OF AN EVALUATION from 7-30-23 to 5-23-27 
LESS THAN 10% (0%) from 5-24-27. 

Incurred in or aggravated by service as provided in 
Sec. 300 WRI Act, as amended. 

RHEUMATISM. 

August 9, 1928: 

GM: 

TEMPORARY PARTIAL 10% (ten) from discharge 
to 12-8-20 

TEMPORARY TOTAL from 12-8-20 to 12-18-20 
TEMPORARY PARTIAL 10% (ten) from 12-19-20 
to 3-15-22 

LESS THAN 10% from 3-15-22 to 7-29-23 
LESS THAN 10% (0%) from 7-30-23 to 5-23-27 
LESS THAN 10% (0%) from 5-24-27, cont’d. 

Incurred in or aggravated by service as provided in 
Sec. 300 WRI Act, as amended. 

CHRONIC ARTHRITIS, SLIGHT, SHOULDER. 

December 17,1929: 

GM: 

Temporary partial 10% (ten) from discharge to 12-8-20 
Temporary total from 12-8-20 to 12-18-20 
Temporary partial 10% (ten) from 12-19-20 to 3-15-22 
Less than 10% from 3-15-22 to 7-29-23 
Less than 10% (0%) from 7-30-23 to 9-30-27 
Temporary partial 10% from 10-1-27 
CHRONIC ARTHRITIS, SLIGHT, SHOULDERS 
Incurred in or aggravated by service as provided in 
Section 300 War Risk Insurance Act, as amended. 
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August 12, 1930: 

G. M:—G. 0. 311 Only- 

Temporary partial 10% from date of discharge to 

12/8/20 

Temporary total from 12/8/20 to 12/18/20 
Temporary partial 10% from 12/19/20 to 3/15/22 
Less than 10% from 3/15/22 to 7/29/23 
Less than 10% (0%) from 7/30/23 to 9/30/27 
Temporary partial 10% from 10/1/27 to 5/14/30, date 
of death. 

Chronic arthritis slight, shoulders. 

Incurred in or aggravated by service as provided in 
Section 300, W. R. I. Act, as amended. 

(Not a contributory cause of death). 

February 9, 1931 : 

COMB: 

Temporary partial 10% from D. S. A. S. to 12-7-20 
Temporary total from 12-8-20 to 12-18-20 
Temporary partial 10% from 12-19-20 to 3-15-22 
Less than 10% (0%) from 3-16-22 to 9-11-24 
Temporary partial 25% from 9-12-24 to 5-23-27 
Temporary total from 5-24-27 to 12-3-28 
Permanent total from 12-4-28 to date of death, 5-14-30. 

May 23, 1934: 

COMB: 

Less than ten percent from date of discharge to 10-20- 

20 . 

Temporary partial 10% from 10-21-20 to 12-7-20. 
Temporary total from 12-8-20 to 12-18-20. 
Temporary partial 10% from 12-19-20 to 3-15-22. 

Less than 10% (0%) from 3-16-22 to 9-11-24. 
Temporary partial 25% from 9-12-24 to 5-23-27. 
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Temporary total from 5-24-27 to 12-3-28. 

Permanent total from 12-4-28 to date of death, 5-14-30. 

CAUSE OF DEATH: Pulmonary tuberculosis, active, 

Service connected. 

XI. 

18 That pursuant to the rating of July 30, 1920, set out 
in the preceding paragraph, there was awarded to 
the insured disability compensation at the rate of $8.00 per 
month from February 25, 1919, through February 26, 1920; 
$80.00 per month from February 27, 1920 through April 
13, 1920, and $8.00 per month from April 14, 1920 through 
July 31, 1920, amounting in all to $247.79, which was paid 
to him in a single check on or about August 18, 1920; that 
pursuant to the rating of February 9, 1931, set out in the 
preceding paragraph, there was awarded to the Straus Na¬ 
tional Bank and Trust Company of Chicago, as administra¬ 
tor of the estate of the insured, disability compensation at 
the rate of $22.50 per month from September 12, 1924 to 
November 30,1926, and $25.00 per month from December 1, 
1926 through May 23, 1927, and $100.00 per month from 
May 24, 1927, through May 14, 1930, amounting in all to 
$3999.25, which was paid to it in a single check on or about 
October 22,1931, of which amount $742.66 represented com¬ 
pensation due and uncollected as of May 24, 1927. 

XII. 

That the Insurance Claims Council, Veterans Adminis¬ 
tration, in a decision dated September 29, 1932, held that 
the insured became permanently and totally disabled on 
May 24, 1927, and that there is substantial evidence to sup¬ 
port such a finding. 
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XIII. 

That said compensation, amounting to $742.66, which was 
due and uncollected as of May 24, 1927, was sufficient if 
Section 305, World War Veterans’ Act, 1924, as amended, 
is applicable herein, and if applied as premiums when due, 
to revive the full $5,000 contract of yearly renewable term 
insurance, subject, however, to the deduction for the 
19 amount of premiums thereon from March 1919 to 
May 1927, both months inclusive, amounting to 
$334.70 and interest thereon in the amount of $78.00, a total 
deduction of $412.70, leaving net insurance in the amount of 
$4587.30 revivable as of May 24, 1927; that insurance re¬ 
vived as of said date under the terms and provisions of 
Section 305, supra, is “hereafter revived” insurance. 

XIV. I 

That if the court should hold and find (1) that the insured [ 
became permanently and totally disabled on May 24, 1927, 
and (2) that notwithstanding the rating of the Veterans 
Administration made on May 23, 1934, the provisions of 
Section 305, World War Veterans’ Act, 1924, are, under 
the facts of this case, applicable, then there accrued be- ! 
tween May 24, 1927, and May 24, 1930, 36 monthly install- J 
ments of $26.38 each, amounting to $949.68 and there ac¬ 
crued between May 24, 1930, and December 24, 1935, 67 
monthly installments in the sum of $26.38 each, amounting 
to $1767.46 and there accrued between December 24, 1935, 
and December 24,1940, inclusive, 60 installments in the sum 
of $26.38 each per month. 
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XV. 


That the parties hereto reserve the right to present at the 
time of the hearing of this stipulation evidence relative to 
the administrative interpretation of and administrative 
practice under Section 305, World War Veterans' Act, 1924, 
as amended. 


XVI. 

That the plaintiffs have employed Warren E. Miller as 
their attorney in this action and that the intervenors have 
employed John L. Fowler and F. Laurence Anderson 
20 as their attorneys in this action and that said attor¬ 
neys are entitled to such reasonable attorneys’ fees 
as the court may allow pursuant to the provisions of Sec¬ 
tion 500, World War Veterans’ Act, 1924, as amended. 

In witness whereof the parties hereto, by their respective 
counsel, have hereunto subscribed their names this 27th 
day of May, 1941. 

* * • * * 
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Intervening Petition of the Gary State Bank Administra¬ 
tor, Estate of Genevieve B. Seldon and Guardian 
of Genevieve and Cecelia Seldon, Minors. 

Filed June 30, 1939. 

1. This intervening petition is filed under the provisions 
of Section 19, World War Veterans’ Act, 1924, as amended, 
July 3, 1930, Title 38, U. S. C. A., Par. 445. 

2. That the intervenor, The Gary State Bank, Gary, 
Indiana, is the duly appointed, qualified, and acting ad- 
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ministrator of the estate of Genevieve B. Seldon, deceased, 
widow of Alcee Seldon, deceased, and duly appointed, qual¬ 
ified, and acting guardian of Cecelia Seldon and Genevieve 
Seldon, minor heirs of Alcee Seldon, deceased, all of said 
parties claiming an interest in the insurance contract which 
is the subject matter of this suit. 

3. That said Alcee Seldon was insured under a war 
risk term insurance contract in the sum of $5,000.00 

22 whereby the defendant, United States of America, 
agreed to pay total and permanent disability bene¬ 
fits to the said insured in the amount of $5.75 per month 
per $1,000 of insurance carried by him during his life time 
in the event he became and was permanently and totally 
disabled while said insurance contract was in full force and 
effect; and upon the insured’s death the defendant agreed 
to pay to such person or persons as the applicable laws pro¬ 
vided the remaining unpaid installments of said insurance 
contract. 

4. That the said insured while said contract in the 
amount of $4587.30 was in full force and effect became per¬ 
manently and totally disabled on May 24, 1927, and was 
so rated by the Veterans’ Administration; and the said 
insured continued to be totally and permanently disabled 
until his death which occurred on, to-wit, May 14, 1930. 

5. That the said insured designated Eulalie Gougis, this 
intervenor is informed and believes, as beneficiary of said 
insurance contract and at the time of the said insured’s 
death he was survived by a widow, Genevieve B. Seldon 
and two minor children, Genevieve and Cecelia Seldon. 
That the widow of the insured, Genevieve B. Seldon, died 
on, to-wit, December 7, 1935. 
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6. That on, to-wit, May 24, 1927, and June 3, 1931, de¬ 
mand was made in writing upon defendant, United States 
of America, for the payment of said insurance, which de¬ 
mand was refused and said insurance claim was denied on 
November 24, 1937, wherefore a disagreement exists as 
contemplated by Section 19, World War Veterans’ Act, 
1924, as amended with respect to the insurance contract 
herein sued upon. 

7. That there is due and owing to the intervenor, The 
Gary State Bank, as administrator of the estate of 

23 Genevieve B. Seldon, widow of the insured, from the 
defendant monthly installments of insurance at the 
rate of $26.38 per month accruing from May 14, 1930, the 
date of the death of the insured, to and including Decem¬ 
ber 7,1935, the date of death of Genevieve B. Seldon, widow 
of the insured. 

8. That your intervenor, The Gary State Bank as 
guardian of the minor children of the insured, Genevieve 
Seldon and Cecelia Seldon, claims insurance benefits at the 
rate of $26.38 per month commencing December 7,1935, the 
date of the death of Genevieve B. Seldon, the widow of the 
insured. 

WHEREFORE, your intervenor demands: 

1. As administrator of the estate of Genevieve B. 
Seldon, judgment against the defendant, United States of 
America for monthly installments of insurance at the rate 
of $26.38 per month commencing May 14, 1930, to and in¬ 
cluding December 7,1935, from which a reasonable fee shall 
be paid to plaintiffs’ attorneys of record. 
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2. As guardian of Genevieve Seldon and Cecelia Seldon, 
judgment against the defendant, United States of America 
for monthly installments of insurance at the rate of $26.38 
per month commencing December 7, 1935, from which a rea¬ 
sonable fee shall be paid to plaintiffs’ attorneys of record. 

• * # • # 


* * * # # 

27 Filed May 27, 1941. 

This cause coming on to be heard on a stipulation of facts 
duly filed herein, a trial by jury having been waived in writ¬ 
ing, the plaintiffs, American National Bank and Trust Com¬ 
pany of Chicago, administrator of the estate of Alcee Sei- 
don, deceased, and Eulalie Gougis, appearing by Warren 
E. Miller, their attorney, and the intervenors, The Gary 
State Bank of Gary, Indiana, administrator of the estate of 
Genevieve B. Seldon, deceased, and The Gary State Bank, 
Gary, Indiana, guardian of Genevieve Seldon and Cecelia 
Seldon, minors, appearing by John L. Fowler and F. 
Laurence Anderson, their attorneys, and the defendant, 
United States of America, appearing by Edward M. Cur¬ 
ran, United States Attorney for the District of Columbia, 
the court having been fully advised in the premises, hereby 
finds: 

FINDINGS OF FACT 

That the court has jurisdiction of this cause and of the 
parties thereto; 

28 L 

That the insured, Alcee Seldon, entered the military serv¬ 
ice of the United States on April 12, 1917, and was honor- 
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ablv discharged therefrom on February 24,1919; that while 
in said military service, he applied for and was granted a 
contract of yearly renewable term insurance in the sum of 
$5,000, effective January 15, 1918, in which contract he 
designated his sister, Eulalie Louise Gougis, who is also 
known as Eulalie Gougis, as beneficiary, and on which prem¬ 
iums were last paid to include the month of February 1919; 

II. 

That on June 3,1931, the Straus National Bank and Trust 
Company of Chicago, as administrator of the estate of the 
insured, filed in the Veterans Administration a claim for 
insurance benefits and demanded administrative payment 
thereof; that this claim was denied, notice of which denial, 
dated November 21, 1937, was mailed to Cross and Cross, 
the then attorneys for said administrator; 

m. 

That the insured died intestate on May 14, 1930, and the 
Straus National Bank and Trust Company of Chicago was 
appointed administrator of his estate by the Probate Court 
of Cook County, Illinois, on April 22, 1931; that thereafter 
the estate was closed; that on April 14,1938, upon petition 
of the American National Bank and Trust Company of 
Chicago, an order "was entered by the Probate Court of 
Cook County, Illinois, reopening said estate for further ad¬ 
ministration and declaring the letters of administration, 
issued under date of April 22, 1931, to the Straus National 
Bank and Trust Company of Chicago, which at the time of 
entry of said order was known as the American National 
Bank and Trust Company of Chicago, be in full force and 
effect; 
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IV. 

That Genevieve B. Seldon, the widow of the insured, died 
intestate on December 7, 1935, and The Gary State 
29 Bank and Trust Company was appointed administra¬ 
tor of her estate by the Superior Court of Lake 
County, Indiana, on the 20th day of December, 1935; that 
The Gary State Bank is the duly appointed and acting 
guardian of Genevieve Seldon and Cecelia Seldon, minor 
children of Alcee Seldon, deceased, under appointment of 
the Superior Court of Lake County, Indiana, dated Novem- j 
ber 7,1932; 

V. j 

That the insured became permanently and totally dis¬ 
abled on May 24, 1927, as determined by the Veterans Ad¬ 
ministration; that the insured was suffering from a com¬ 
pensable disability entitling him to compensation remain¬ 
ing unpaid at the time of the lapse of insurance involved in 
this action as found by the Veterans Administration, and 
on the date of said permanent and total disability, the in¬ 
sured was entitled to sufficient uncollected compensation to 
revive under the provisions of Section 305, supra , the full 
$5,000 contract of yearly renewable term insurance, subject, 
hovrever, to a deduction of unpaid premiums in the amount 
of $334.70 and interest thereon, amounting to $78.00, leav¬ 
ing yearly renewable term insurance in the net amount of 
$4,587.30 revivable, which accrued in monthly installments 
of $26.38 each, commencing May 24, 1927; 

VI. 

That under the administrative practice of the Veterans 
Administration, it has been uniformly held that insurance 
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hereafter revived is not payable to any estate but is payable 
only to living persons within the restricted permitted class 
of beneficiaries, as shown by the statute. This practice has 
been followed from August 14, 1926, and affirmed in Direc¬ 
tor’s Decision, United States Veterans’ Bureau, Xo. 281, 
dated February 12, 1927, which reads as follows: 

30 SUBJECT: Section 30'). 

QUESTION PRESENTED—In view of the proviso 
in Section 305 of the World War Veterans’ Act, as 
amended, is it permissible to make payment to estates 
where insurance is revived under Section 305 subse¬ 
quent to the amendment of July 2, 1926. 

FACTS—Claimant was rated permanently and 
totally disabled effective December 12, 1922 and died 
May 14, 1926. Insurance in this case was revived sub¬ 
sequent to July 2, 1926. The mother of the insured is 
the designated beneficiary. 

COMMENT—The language of the statute is that 
payment may be made to certain specified individuals. 
The legislature did not see fit to include after the 
designation of widow, child or children, dependent 
mother or father the words “or their estates”. As a 
matter of fact the legislature placed before these vrords 
of designation the word “only”. It is clear that the 
adverb “only” w r as employed in a restrictive sense. 

HELD—The installments of insurance for the pe¬ 
riod between date of permanent total disability and 
death of the insured are not payable to the estate of 
the insured. As the insured was survived by his mother, 
the designated beneficiary, who is still living, the 
mother is entitled to the installments of insurance due 
after date of death of the insured, provided she es- 
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tablishes dependency. (Opinion of the Acting General 
Counsel dated August 14, 1926.) C-1,094,208. 

The foregoing decision is hereby promulgated for 
observance by all officers and employees of the United 
States Veterans’ Bureau. 

vn. 

Decision No 281 differs from the present administrative 
practice in that at the time Decision No. 281 was promulgat¬ 
ed, the Veterans Administration was holding that the date 
of their consideration and determination was the date 
which controlled whether or not insurance was hereafter 
revived, while under the present practice they hold that 
the date of the happening of the total permanent disability 
is the date that should be used to determine whether in¬ 
surance is hereafter revived. 

31 CONCLUSIONS OF LAW 

I. 

That the provisions of Section 305 of the World War 
Veterans’ Act, 1924, as amended, are applicable to the facts 
in this case; that under the provisions of Section 305, as 
amended, hereafter revived insurance is payable only to 
the insured, his widow, child or children, dependent mother 
or father and in the order named unless otherwise designat¬ 
ed. Under this provision, neither the administrator of the 
estate of the insured nor the administrator of the estate of 
Genevieve B. Seldon, his widow, is entitled to receive bene¬ 
fits; 

That 36 monthly installments in the sum of $26.38 each 
for the period May 24, 1927 to May 24, 1930, amounting in 
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all to $949.68, are not payable to the American National 
Bank and Trust Company of Chicago, as administrator of 
the estate of Alcee Seldon, deceased, and the 67 monthly 
installments in the amount of $26.38 each, amounting in all 
to $1,767.46 for the period May 24, 1930 to December 24, 
1935, are not payable to the intervenor, The Gary State 
Bank, as administrator of the estate of Genevieve B. 
Seldon, deceased; 

That Eulalie Gougis is not within the permitted class of 
beneficiaries and is not entitled to recover under this action. 

The Gary State Bank, as guardian of Genevieve Seldon 
and Cecelia Seldon, is entitled to monthly installments in 
the sum of $26.38 each, commencing December 24, 1935. 

The intervenor, The Gary State Bank, as guardian of 
Genevieve Seldon and Cecelia Seldon, minors, has employ¬ 
ed John L. Fowler and F. Laurence Anderson as its attor¬ 
neys in this case, and said attorneys are entitled to a rea¬ 
sonable attorneys’ fee for their services. 

F. DICKINSON LETTS, 
Justice. 

m # * # • 


32 Judgment. 

IT IS ORDERED, ADJUDGED AND DECREED that 
the plaintiffs, the American National Bank and Trust Com¬ 
pany of Chicago, administrator of the estate of Alcee 
Seldon, deceased, and Eulalie Gougis take nothing by this 
action, and that the intervenor, The Gary State Bank, as 


administrator of the estate of Genevieve B. Seldon, de¬ 
ceased, take nothing by this action, and that the intervenor, 
The Gary State Bank, guardian of Genevieve Seldon, minor, 
have and recover from the defendant, the United States of 
America, Eight Hundred Thirty Dollars and Ninety-Seven 
Cents ($830.97), and that The Gary State Bank, guardian 
of Cecelia Seldon, minor, have and recover from the defend¬ 
ant, United States of America, Eight Hundred Thirty Dol¬ 
lars and Ninety-Seven Cents ($830.97), representing Sixty- 
Three (63) monthly installments in the amount of Twenty- 
Six Dollars and Thirty-Eight Cents ($26.38) each which 
have accrued between December 24, 1935 and March 24, 
1941; that John L. Fowler and F. Laurence Anderson, at¬ 
torneys for The Gary State Bank, be paid ten per cent 
(10%) of the amount paid to The Gary State Bank, as 
guardian of Genevieve Seldon and Cecelia Seldon, minors, 
pursuant to this judgment as reasonable attorneys’ fee, to 
be deducted from the amount paid to the intervenor, The 
Gary State Bank, as guardian of Genevieve Seldon and 
Cecelia Seldon, and ten per cent (10%) of all amounts 
which may be paid in the future pursuant to this judgment, 
to be deducted from any future amounts paid hereunder to 
the intervenor, The Gary State Bank, guardian of 
33 Genevieve Seldon and Cecelia Seldon, minors, or any 
other person or persons as reasonable attorneys’ fee. 

. ; 

Dated this 27th day of May, 1941. 

F. DICKINSON LETTS, 

Justice, United States District Court 
for the District of Columbia. 

m m # * * 


28 


Points Relied Upon. 

37 I. 

The Court erred in holding that the estate of the de¬ 
ceased was not entitled to receive those monthly instal¬ 
ments of insurance which were due during his lifetime, but 
were not paid by the United States, covering the period 
from the date of the insured’s total and permanent dis¬ 
ability, May 27,1927, to and including the instalment due at 
the date of his death May 14,1930. 

II. 

The Court erred in ignoring and failing to apply the 
provisions of Sec. 26, World War Veterans’ Act as amend¬ 
ed July 2,1926, (44 Stat. 792, 793-38 U. S. C. par. 451). 

III. 

The Court erred in holding that the administrator of 
the estate of the insured take nothing by this action; and 
in refusing to award judgment to said administrator 

38 as the personal representative, of the deceased in¬ 
sured, covering monthly instalments of insurance due 

him during his lifetime. 


IV. 

The Court erred in construing Sec. 305 World War Vet¬ 
erans’ Act as amended July 2,1926 (44 Stat. 800-38 U. S. C. 
516) as amending, modifying, or repealing by implication 
the provisions of Sec. 26 of the same Act (44 Stat. 792, 793). 
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V. 

The Court erred in holding that Eulalie Gougis, sister 
of the insured, who was named by him as beneficiary, was 
not within the permitted class of beneficiaries entitled to 
take this insurance; and in holding that she take nothing 
in this action. 

VI. 

fixed 

The Court erred in holding that the liability of the 
United States under this contract of insurance, is reduced 
by virtue of the fact that the United States neglected to pay 
to the insured during his lifetime those monthly instal¬ 
ments of insurance to which he was entitled; and in con¬ 
cluding as a matter of law that the thirty-six monthly in¬ 
stalments in the sum of $26.38 each for the period May 24, 
1927 to May 24, 1930, amounting in all to $949.68, are not 
payable to the American National Bank and Trust Com¬ 
pany of Chicago, as administrator of the estate of Alcee 
Seldon, deceased. 


VII. 

The Court erred in that its action was contrary to the 
constitutional rights of plaintiffs as granted by the Fifth 
Amendment to the constitution of the United States, in that 
its action deprived plaintiffs of property without due pro¬ 
cess of law; and the effect of the Court’s action is to take 
away the rights of these plaintiffs to property for public 
use without making just compensation therefor. 
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In the United States Court of Appeals for the 
District of Columbia 

No. 8046 

American National Bank and Trust Company of Chicago, 
III., Administrator of the Estate of Alcee Seldon, De¬ 
ceased, and Eulalie Gougis, Chicago, Illinois, appellants 

v. 

United States of America and The Gary State Bank, Gary, 
Indiana, Administrator of the Estate of Genevieve B. 
Seldon, Deceased, and Guardian of Genevieve and Cecelia 
Seldon, Minors, appellees 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 

_ 

STATEMENT 

This suit is based on a $5,000 policy of yearly renewable term 
insurance issued to Alcee Peter Seldon on January 5, 1918. 
The facts are not in dispute. The policy lapsed for nonpay¬ 
ment of the premium due March 1, 1919, but is revived under 
the provisions of Section 305, World War Veterans’ Act, as 
amended, by compensation uncollected on May 24, 1927, when 
the insured became totally permanently disabled. The insur¬ 
ance is “hereafter revived” within the meaning of the amend¬ 
ment to Section 305 of July 2, 1926. The amount of revived 
insurance is $4,587.30, payable in monthly installments of 
$26.38 each. 1 

1 All findings essential to the revival of the insurance were made by the 
Veterans Administration. These include determinations made after the 
insured died, that he became totally permanently disabled on May 24, 1927, 
and that he was on that date entitled to uncollected compensation. (Appel¬ 
lants’ Appendix, pp. 11-16.) A finding made in 1920, that the insured 
had a compensable disability when his insurance lapsed in 1919 (Appellants’ 

(1) 
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The insured died intestate on May 14, 1930, survived by 
his widow, Genevieve B. Seldon, two minor children, Gene¬ 
vieve Seldon and Cecelia Seldon, and a sister, Eulalie Gougis. 
The latter was designated as beneficiary of the insurance 
when it was issued in 19IS. The widow, Genevieve B. 
Seldon, died intestate on December 7, 1935. (Appellants’ 
Appendix, pp. 22-23.) 

The questions presented relate solely to the determination 
of the proper recipients of the benefits of the revived insur¬ 
ance and the amount of the Government’s liability with re¬ 
spect to it. The District Court entered judgment in favor of 
the guardian of the insured’s minor children for the install¬ 
ments accruing subsequent to December 7, 1935, the date of 
the death of the insured’s widow. (Appellants’ Appendix, 
pp. 26-27.) The judgment makes no disposition of the in¬ 
stallments payable to the insured during his lifetime by 
reason of total permanent disability, or of the installments 
payable to his widow during her lifetime by reason of her 
being the surviving person first among the insured’s de¬ 
pendents in the statutory enumeration of persons entitled to 
the benefits of insurance revived after July 2, 1926. 

Claims were asserted in the District Court by four different 
parties, namely by Eulalie Gougis, a sister of the insured, who 
had been designated by him as the beneficiary of his policy; 
by the administrator of the estate of the insured; by the ad¬ 
ministrator of the estate of the insured’s widow; and by the 
guardian of the insured’s minor children. The Government 
denies that any of these claimants, except the guardian of the 
minor children, is entitled to any portion of the insurance 
involved herein. Conceding that the guardian of the minor 

Appendix, p. 11) was, in effect, held to be erroneous by the Administration 
when it found, in 1934, that the insured had no compensable disability prior 
to October 1920 (Appellants’ Appendix, p. 15). Payment of the insurance 
was denied because the finding of 1934 was deemed to render the 1920 finding 
ineffective for the purpose of reviving insurance. The District Court held 
that the revival was not defeated by the 1934 finding. This holding accords 
with the decisions of a number of appellate courts and is not here disputed. 
See United States v. Sellers, 75 F. 2d 623 (C. C. A. 5th), certiorari denied, 
295 U. S. 763; United States v. Ellison, 74 F. 2d 864 (C. C. A. 4th), certiorari 
denied, 295 U. S. 750. 



3 


children is entitled to the benefits awarded to it by the Dis¬ 
trict Court, the Government invites a decision by this court 
as to whether the guardian is entitled on behalf of the 
children to more than the sum awarded in the court below. 

The present appeal is taken only by the administrator of 
the insured’s estate and by Eulalie Gougis. However, since 
the consideration of these appeals requires a construction of 
the statute, it is assumed that the judgment and opinion of 
this court will indicate the proper disposition of the proceeds 
of the revived insurance in its entirety and thus the rights, 
if any, of the co-defendants, the administrator of the estate 
of the insured’s widow and the guardian of the insured’s 
minor children. Accordingly, the discussion in the Govern¬ 
ment’s brief will proceed upon an assumption that the entire 
controversy is before this court. 

QUESTIONS PRESENTED 

1. Whether insurance revived under the provisions of Sec¬ 
tion 305 of the World War Veterans' Act after July 2, 1926, 
may be paid (a) to the estate of any person, or (b) to a sister 
of the insured. 

2. Whether installments of insurance revived under the 
provisions of Section 305 of the World War Veterans’ Act after 
July 2, 1926. which were n^- collected by the person entitled 
to receive them, are payable after his death to the surviving 
persons within the permitted class of beneficiaries. 

PERTINENT STATUTES INVOLVED 

The statute directly involved is Section 305 of the World 
War Veterans’ Act (38 U. S. C. 516), and the specific provision 
requiring construction in this case, set forth below\ was made 
part of the section by amendatory legislation enacted on July 
2, 1926. The entire section, together with other related stat¬ 
utes, regulations, and Congressional committee hearings and 
reports, and Congressional debates, are set forth in the Ap¬ 
pendix, infra, pp. 20-32. Section 305. as amended on July 2, 
1926, provides in pertinent part: 

Provided, That insurance hereafter revived under this 
section and section 309 by reason of permanent and 
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total disability or by death of the insured, shall be 
paid only to the insured, his widow, child or children, 
dependent mother or father, and in the order named un¬ 
less otherwise designated by the insured during his 
lifetime or by last will and testament. 

SUMMARY OF THE ARGUMENT 

Insurance revived under the provisions of Section 305 of the 
World War Veterans’ Act after July 2. 1926. may be paid only 
to the insured, his widow, his children, or his dependent mother 
or father. This is shown by the language of the statute, by 
its legislative history, by a general legislative policy, and by 
both judicial and administrative construction of the statute. 
Exclusion of all others from entitlement to such insurance 
accords with the provisions of the policy. White v. United 
States, 270 U. S. 175; Singleton v. Cheek, 284 U. S. 493. Hence, 
neither of the appellants, nor the administrator of the estate 
of Genevieve B. Seldon, widow of the insured, are entitled to 
any of the insurance sued on. 

The guardian of the insured's minor children is plainly 
entitled to all of the installments awarded to it by the judgment 
of the District Court, that is, those installments accruing 
since the death of the insured's widow on December 7, 1935. 
Although the Comptroller General has ruled that installments 
of “hereafter revived” insurance, not collected during his life¬ 
time by the person entitled to receive them, are not payable at 
all, the statute may be regarded as consistent with the view that 
payment was intended of all of the 240 installments authorized 
by the term insurance contract while persons specified in the 
statute as entitled to receive the insurance are living. 

ARGUMENT 

No part of the insurance in this case is payable to anyone 
other than the children of the insured 

Insurance revived under Section 305 after July 2, 1926, is 
payable only to the insured during his lifetime and, after his 
death, only to dependents of the insured within a closely re¬ 
stricted class specified in the statute. Accordingly, it is the 
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position of the Government that none of the claimants, except 
the guardian of the insured’s minor children, is entitled to any 
portion of the insurance here involved. 

I. The nature and extent of the several claims 

In brief, the Government makes the following contentions 
with respect to the several claims adverse to the guardian of 
the insured’s minor children and offers the following com¬ 
ment with respect to the amounts payable to the guardian: 

(A) Eulalie Gougis, a sister of the insured, claims the monthly 
installments of insurance subsequent to the death of the 
insured because she was designated by him as the beneficiary 
of his insurance prior to its lapse. The Government asserts 
that she is not entitled because the insurance lapsed for non¬ 
payment of the premium due March 1, 1919, is payable only 
because revived under the provisions of Section 305, World 
War Veterans’ Act, and since the revival occurred after July 
2, 1926, is payable only to persons within the especially re¬ 
stricted class of dependents of the insured, designated in the 
statute. This statutory designation does not include a sister 
of the insured and, therefore, no portion of the insurance 
revived is payable to Eulalie Gougis. 

(B) The estate of the insured claims the installments of 
insurance accruing by reason of his total permanent dis¬ 
ability. The Government denies that the estate of the in¬ 
sured is entitled to any portion of the “hereafter revived” 
insurance herein involved because the statute designates as 
permissible beneficiaries only living dependents of the insured 
of specified relationship to him, and uses language construed 
prior to the enactment of the legislation as limiting payment 
to living persons. Moreover, the legislative history discloses 
a deliberate policy of Congress, in the enactment of the 
amendment of July 2, 1926, to deny the payment of “here¬ 
after revived” insurance to estates. 

(C) The estate of Genevieve Seldon, widow of the insured, 
claims the installments accruing during her lifetime after the 
death of the insured upon the ground that she was the statu¬ 
tory beneficiary of the insurance. Conceding that Genevieve 
Seldon was the beneficiary specified in the statute as entitled 
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to benefits after the insured died, the Government contends 
that her estate is not entitled to any portion of the insur¬ 
ance—for the same reasons that the estate of the insured is 
not entitled. 

(D) The judgment of the court below awards to the guard¬ 
ian of the minor children of the insured only those install¬ 
ments accruing after the death of Genevieve Seldon, widow 
of the insured, and makes no disposition of the installments 
which were payable during the lifetime.of the insured and 
his widow. The award to the guardian of the installments 
accruing after the death of the insured's widow is not con¬ 
tested. In urging that none of the insurance is payable to 
any of the other claimants, the Government submits that the 
proper disposition of the benefits of all of the “hereafter re¬ 
vived” insurance in this case is either (1) to award to the 
children of the insured 240 installments beginning (a) May 
24. 1927, the date of the insureds total permanent disability 
or (b) May 24, 1930, the anniversary date following the 
death of the insured on May 14, 1930, or (c) December 24, 
1935, the anniversary date after the death of the insured’s 
widow; (2) to award to the children of the insured 137 in¬ 
stallments beginning December 24, 1935, the anniversary date 
following the death of the insured's widow and to make no 
payment to anyone of the 103 installments for the period 
prior to December 24, 1935. 

The District Court’s award of installments only from De¬ 
cember 24, 1935, possibly reflects the view indicated in item 
2 above, although it may be regarded as consistent with the 
assumption of an administrative disposition of the install¬ 
ments in accordance with some one of the views indicated in 
item 1 above. 

II. The nature of the insurance benefit 

The present case brings into bold relief certain essential 
characteristics of yearly renewable term insurance. The in¬ 
surance was authorized by Congress “in order to give to every 
commissioned officer and enlisted man and to every member 
of the Army Nurse Corps (female) and of the Navy Nurse 
Corps (female) * * * greater protection for themselves 
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and their dependents * * Section 400, W ar Risk 

Insurance Act, Appendix, infra, p. 20. (Emphasis supplied.) 

The policy, issued under the authority of Section 402, War 
Risk Insurance Act (Appendix, infra, p. 21), expressly pro¬ 
vided that it should be “subject in all respects to the pro¬ 
visions of such act [that is, the War Risk Insurance Act], 
of any amendments thereto, and of all regulations thereunder, 
now in force or hereafter adopted.” Bulletin No. 1, Bureau 
of War Risk Insurance, issued October 15, 1917 (Appendix, 
infra, p. 25). 

The validity of this reservation of power to alter the terms 
of yearly renewable term insurance contracts by statute was 
specifically upheld in White v. United States, 270 U. S. 175, 
in which it was pointed out (p. ISO) that the language of 
Bulletin Xo. 1, quoted above— 

* * * must be taken to embrace changes in the 

law no less than changes in the regulations. * * 

The language is very broad and does not need precise 
discussion when the nature of the plan is remembered. 
The insurance was a contract, to be sure, for which a 
premium was paid, but it was not one entered into by 
the United States for gain. All soldiers were given a 
right to it and the relation of the Government to them 
if not paternal was at least avuncular. It was a rela¬ 
tion of benevolence established by the Government at 
considerable cost 2 to itself for the soldier’s good. It 
was a new experiment in which changes might be 
found necessary, or at least, as in this case, feasible 
more exactly to carry out his will. If the soldier was 
willing to put himself into the Government’s hands 

’The Annual Report of the Administrator of Veterans’ Affairs, for the 
fiscal year ending June 30, 1941, discloses at page 25 that the Government 
has disbursed to the present date more than $2,000,000,000 on yearly re¬ 
newable term insurance, and the benefit supplementary thereto, provided 
by Section 401, War Risk Insurance Act (40 Stat, 409-410), whereas the 
premium receipts are less than $500,000,000. The deficit to the Govern¬ 
ment thus shown to be more than one and one-half billion dollars, is, of 
course, constantly increasing. 


459180—12-2 


s 


to that extent no one else could complain. The only 
relations of contract were between the Government 
and him. 

Alteration of the contract by statute under the power re¬ 
served in Bulletin Xo. 1 is illustrated by the decision of the 
Supreme Court in Singleton v. Cheek, 2S4 U. S. 493. It was 
there held that legislation was valid, although retroactively 
effective so as to change the ultimate recipients of the benefits 
of the insurance. The opinion in Singleton v. Cheek states 
at p. 497: 

The amendment, in express terms, was made ret¬ 
roactive so as to take effect as of October 6, 1917, a 
provision undoubtedly within the power of Congress, 
for the reasons stated by this court in White v. United 
States, 270 U. S. 175. 

See also. Dowell v. United States, S6 F. 2d 120, 122 (C. C. A. 
5th); United States v. Chavez, S7 F. 2d 16, IS (C. C. A. 10th). 

It has been judicially stated, in recognition of the principles 
governing the decisions in the cases above, that persons en¬ 
titled to war risk insurance “do not take as heirs * * # 
but take as beneficiaries under the war risk insurance act and 
under the contract.” In re Estate of Harris, 179 Minn. 450, 
455; 229 X. W. 7S1, 7S3. This statement was quoted with 
approval in United States v. Fuller, 97 F. 2d 541, 542 (C. C. A. 
5th). See also, Butler v. Cantley, 266 Mo. App. 1047, 47 
S. W. (2d) 25S; In re Hallbom’s Estate, 199 Minn. 402, 299 
X. W. 574 (vacated on other grounds, 282 U. S. 266). 

Thus, where insurance which was issued under the au¬ 
thority of the War Risk Insurance Act or the World War 
Veterans’ Act became payable but was not actually paid dur¬ 
ing the lifetime of a person entitled, the accrued installments 
are subject to disposition after the death of such person in 
accordance with the intention manifested in the statute or by 
regulations issued pursuant to the statute. For example, 
accrued disability installments under a policy of United 
States Government life insurance which might have been but 
were not paid during the lifetime of the insured, are payable, 
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not to his estate, but to the beneficiary designated by him, 
if any such person survive the insured. United States v. 
Boshart, 91 F. 2d 264 (C. C. A. 9th). 

Originally, the War Risk Insurance Act made no provision 
for the payment of yearly renewable term insurance to an 
estate. 3 Section 402 of the Act of October 6, 1917 (Appendix, 
infra, pp. 21-22), provided that the insurance should “be pay¬ 
able only to a spouse, child, grandchild, parent, brother or sister, 
and also during total and permanent disability to the injured 
person, or to any or all of them.” If no designated beneficiary 
survived the insured the insurance was, by Section 402, made 
payable “to such person or persons, within the permitted class 
of beneficiaries as would under the laws of the State of the 
residence of the insured, be entitled to his personal property 
in case of intestacy.” 

The original plan of paying the insurance in such manner 
as to benefit only the insured himself and his dependents is 
reflected, not only in the omission from the statute of any 
provision for payment to an estate, but also by the language of I 
Bulletin No. 1, (Appendix, infra, pp. 25-26), which expressly 
provided for payment— 

To the beneficiary or beneficiaries hereinafter desig¬ 
nated, commencing upon the death of the insured, while i 
the insurance is in force, and (except as otherwise 
provided) continuing for 240 months if no installments 
have been paid for total and permanent disability or, if 
any such installments have been paid, then for a num¬ 
ber of months sufficient to make 240 in all: 

* * * # * 

Unless other designation is made by the insured, 
such person or persons, within the permitted class of 
beneficiaries, as would under the laws of the place of 


3 Section 402 provided that, in the event no person within the permitted 
class survived the insured, “then there shall be paid to the estate of the 
insured an amount equal to the reserve value, if any, of the insurance at 
the time of his death.” Yearly renewable term insurance has no reserve 
value. However, converted insurance, also authorized by the War Risk 
Insurance Act of October 6, 1017, does have a reserve value. 
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residence of the insured be entitled to his personal 
property in case of intestacy shall be deemed designated 
as the beneficiary or beneficiaries to whom shall be 
paid any installments remaining unpaid upon the death, 
or disqualification under the provisions of the act, of any 
named beneficiary. [Emphasis supplied.] 

Congressional intention that yearly renewable term insur¬ 
ance be restricted in payment to living persons within 
the permitted class specified in the act. is further reflected by 
the Committee reports accompanying the legislation and by 
Congressional debates regarding it (Appendix, infra, pp. 22-24). 
Representative Rayburn, Chairman of the House Committee 
which recommended the enactment of the legislation, explained 
during the course of the debate that the Government would 
be the beneficiary if there were no persons within the permitted 
class of beneficiaries (Appendix, infra, pp. 22-23). 

The statute was specifically construed as providing that 
installments of insurance not actually collected by a person 
who might have received them during his lifetime were not 
payable upon his death to his personal representative. (24 
Comp. Dec. 733, 737-738. June 7. 1918.) 

Even as to persons, the class of permissible beneficiaries of 
both yearly renewable term insurance and United States Gov¬ 
ernment life (converted) insurance had originally been quite 
limited. 4 while the class of beneficiaries of the benefit called 
“automatic insurance,” provided by Section 401 of the War 
Risk Insurance Act, was even more restricted. 5 The bene¬ 
ficiary restrictions upon yearly renewable term insurance \?ere 

4 The Act of October G, 1917. provided that the insurance should be paid 
only to “a spouse, child, grandchild, parent, brother, or sister, and also dur¬ 
ing total and permanent disability to the injured person or to any or all of 
them.” Section -102, War Risk Insurance Act of October 6, 1917 (Appendix, 
infra , p. 21). 

“The Act of October 6, 1917. authorized the payment of “automatic insur¬ 
ance,” in addition to the insured himself, only to “his wife from the time of his 
death and during her widowhood or to his child, or widowed mother, if and 
while they survive him.” Section 401, War Risk Insurance Act of October 
6, 1917 (Appendix, infra, pp. 20-21). 
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later lessened.® The restrictions upon the designation of 
beneficiaries of United States Government life (converted) in¬ 
surance were entirely removed. 7 The payment of the benefit 
called “automatic insurance” was never authorized to any one 
other than the soldier's widow, children, or parents.® The 
differences in legislative treatment for these three classes of 
benefits shows definite correlation in legislative policy between 
the gratuitous nature of the benefit and the restriction upon the 
class of beneficiaries to whom it was permitted to be paid. 
Payment of automatic insurance, which is wholly gratuitous, 
is restricted to the insured, his widow, children, or parents; 
this benefit has never been awarded to any estate. Converted 
insurance, which is gratuitous only to the extent that the Gov¬ 
ernment bears the cost of administration, has no restriction 
upon beneficiary designation. 

The original legislative policy of not paying yearly renew¬ 
able term insurance to an estate was abandoned in enactments 
of December 24, 1919, and March 4, 1925. Section 19 of the 
Act of December 24, 1919 (Appendix, infra , p. 27) amended 
the War Risk Insurance Act by providing for the payment of 
installments of yearly renewable term insurance accrued but 
not paid during the lifetime of a person, to the estate of that 

* Act of December 24,1919. Section 13 of this Act (Appendix, infra, pp. 26- 
27) enlarged the class of permissible beneficiaries for yearly renewable term 
insurance by the addition of "uncles, aunts, nephews, nieces, brothers-in-law, 
and sisters-in-law of the insured.” 

7 Act of May 29, 192S (3S U. S. C. .711). The removal of the restriction 
upon United States Government life (converted) insurance was accomplished 
by the specification in the act of "yearly renewable term insurance” in lieu of 
“the insurance” as subject to the limitation upon the class of beneficiaries. 
Since the World War Veterans’ Act was concerned only with yearly renew¬ 
able term insurance and United States Government life (converted) insurance, 
the effect and purpose of the change in language in the 1928 amendment was 
to remove the restrictions on the beneficiary designation of converted insur¬ 
ance. This was the administrative construction. (Regulations & Procedure, 
United States Veterans’ Administration, Section 3035; 8 Comp. Gen. 107.) 

* The Act of December 24, 1919, Section 12. provided for the payment of 
this benefit after the death of the soldier “to his widow from the time of 
his death and during her widowhood: or if there is no widow surviving him, 
then to his child or children; or if there is no child surviving him then to 
his mother; or if there be no mother surviving him then to his father, if 
and while they survive him.” (C. 105. 40 Stat. 409.) 
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person. The Act of March 4,1925 (Appendix, infra, pp. 28-29) 
amended Section 303 of the World War Veterans 7 Act to provide 
for the payment to the estate of the insured of the commuted 
value of the unpaid installments of insurance accruing after 
the death of the insured, in the absence of a beneficiary, or after 
the death of a surviving beneficiary, designated by the insured. 

Section 305 was amended on July 2, 1926, for the purpose 
of preventing payment of insurance revived under that section 
after that date to any persons except those enumerated and to 
exclude any estate from participation in the benefit of such 
insurance. 

The legislative intendment appears clear from the statutory 
direction that insurance thereafter revived should “be paid 
only to 77 the insured or the living persons of specified relation¬ 
ship to the insured. While this purpose appears clear upon the 
face of the statute, it is further disclosed by the legislative his¬ 
tory set out in the Appendix {infra, pp. 30-32), which shows 
that the amendment was recommended to Congress by the Vet¬ 
erans Bureau upon the belief that payment of insurance revived 
under Section 305 should be restricted to the immediate family 
of the insured; that the Director of the Bureau, testifying be¬ 
fore Congressional Committees considering the then proposed 
amendment explained that it was designed to prevent payment 
of subsequently revived insurance to any estate, or to distant 
relatives of the insured; and that a Committee report to each 
of the Houses of Congress contained a similar explanation. 

The language of the amendment, that the insurance should 
be paid “only to,” is identical with the language employed in 
Section 402 of the War Risk Insurance Act of October 6, 
1917, that the insurance should be payable “only to, 77 which 
had been construed prior to July 2, 1926, as preventing pay¬ 
ment to any estate or to any person except the relatives of 
the insured therein specifically enumerated. (24 Comp. Dec. 
733, supra.) 

Moreover, limitation of payment of insurance revived after 
July 2, 1926, literally to the persons specified in Section 305 ; 
accords with the legislative policy of limiting most closely 
to the insured and his actual dependents the payment of 
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benefits wholly gratuitous. The right granted by Section 
305, to have lapsed insurance revived, is, of course, only a 
gift of insurance protection of the same gratuitous character 
as automatic insurance granted by Section 401 of the War 
Risk Insurance Act, and substantially the same class of bene¬ 
ficiaries has been prescribed for revived insurance as for 
automatic insurance. 

Finally, the amendment of July 2, 1926, which it has been 
shown was sponsored by the Veterans’ Bureau, has been con¬ 
sistently construed administratively as preventing payment 
to any person other than those of the relationship to the in¬ 
sured specified in the statute and as precluding payment to 
any estate. (Appellants’ Appendix, pp. 24^25.) This ad- I 
ministrative construction is entitled to great weight because j 
of its long continuance and the administrative sponsorship 
of the amendment. Cf. United States v. Jackson, 280 U. S. 
183, 1S6-187; Norwegian Nitrogen Products Co. v. United 
States, 288 U. S. 294, 313; New York, Chicago & St. Louis 
R. R. Co. v. Frank, No. 15, present term, decided by the Su¬ 
preme Court December 8, 1941. 

In United States v. Lee, 101 F. 2d 472 (C. C. A. 6th), the 
claim of the insured’s estate under the authority of Section 
303, for insurance revived after July 2, 1926, was denied upon 
the ground that payment of such insurance to anyone except 
those enumerated in Section 305 was not authorized. 

III. Application of principles to the present case 

A. The claims of appellants 

It is true that, by reason of the insured’s designation of 
her as beneficiary, Eulalie Gougis would have been entitled 
to that portion of the insurance she now seeks to recover and 
that, by reason of Section 26 of the Act, the estate of the 
insured would have been entitled to the benefit sought by it, j 
except for the amendment of July 2, 1926. But. a beneficiary 
of yearly renewable term insurance has no vested right, since 
the contract authorized a change of beneficiary not only by 


14 


the insured, but also by the statute. 9 See White v. United 
States, 270 U. S. 175; Singleton v. Cheek, 2S4 U. S. 493., and 
other cases cited supra, p. 8. Hence, a denial that the ap¬ 
pellants are entitled to recover on the ground that their 
designation as beneficiaries of the insurance has been revoked 
presents no question either of constitutionality or contest, 
but only that of construing the provisions of the statute for 
the purpose of enforcing the contract according to its terms. 

Moreover, there is nothing in the statute or the contract, 
or the conduct of the parties, obligating the United States 
to continue for any specified time the right to have insurance 
revived under the provisions of Section 305, and it is undoubt¬ 
edly true, we submit, that no right guaranteed by the Con¬ 
stitution would have been impaired had the right to subse¬ 
quent revival of insurance been denied entirely on July 2, 
192f>. It follows, of course, that the imposition of pros¬ 
pective restrictions upon the continuance of that right con¬ 
stituted no constitutional infringement. 

The concept that the United States “profits” (Appellants’ 
Brief, p. 15) is scarcely applicable to the dealings of the 
Government in conducting its yearly renewable term insur¬ 
ance program. The insurance was not authorized for profit, 
but as a benefit to veterans and their dependents. (Section 
400, War Risk Insurance Act. Appendix, infra, p. 20.) The 
premium w*as computed solely upon the basis of the Ameri¬ 
can Experience Table of Mortality (Section 402, War Risk 
Insurance Act, Appendix, infra, p. 21), leaving the cost of 


* Indeed, the estate of the insured here rests its claim solely upon a 
statutory change of l>encflciary. When the policy was issued on January 
15, 1018 (Appellants’ Appendix, p. 0), it provided for payment to the 
designated beneficiary of all of the installments not actually paid to the 
Insured. (See Bulletin No. 1, Appendix, infra, p. 25.) Hence, the maxi¬ 
mum amount of insurance which might have been paid to her under 
the terms of the original contract was the entire 240 installments. Sec¬ 
tion 19 of the Act of December 24, 1919 (Appendix, infra, p. 27) author¬ 
ized payment to the estate of the insured of the installments payable 
to the insured but not collected by him and, to that extent, there was a 
statutory change of beneficiary, apparently acquiesced in by Eulalie 
Gougis, even though it reduced the maximum amount that might have 
been payable to her uuder the original provisions of the contract. 
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administration, of disability protection, and of the extra haz- ! 
ards of military service in war time to be met by appropria- I 
tion of public funds. See United States v. Worley, 281 U. S. J 
339; Lynch, v. United Slates, 292 U. S. 571, 576, footnote 2. 

To date, the public has paid for such costs approximately 
81,707,000.000, the approximate excess of the amount paid 
as term insurance benefits over the amount received as pre¬ 
miums. See the Annual Report of the Administrator of Vet¬ 
erans' Affairs for the fiscal year ending June 30. 1941 (p. 25). 
This benefit, conferred largely at public expense in the form 
of yearly renewable term insurance, was never extended to 
the public generally, and the Government obligated itself to 
make payment only to specified persons. Obviously, the 
proper approach to the present problem is that of ascertaining 
whether the benefit now sued for is extended by statute to j 
either of the appellants. If it is not, there is, of course, no [ 
hardship in the denial of payment to them and. in any event, ! 
there is no profit to the Government. 

Appellants rely primarily upon three cases. Of these, 
Heinemann v. Heinemann, 50 F. 2d 696, and United States 
v. Woolen, 25 F. 2d 673. were decided by the Circuit Court 
of Appeals for the Sixth Circuit. Anything in the opinions 
in either of those cases reasonably to be regarded as sup¬ 
porting appellants’ theory was entirely repudiated, we sub¬ 
mit, in the later decision by the same court in United States 
v. Lee, 101 F. 2d 472. svpra. In United States v. Wilson, 
85 F. 2d 444 (C. C. A. 9th), the third case relied upon by 
appellants, it was held that installments of insurance re¬ 
vived after July 2. 1926. which had accrued during the life¬ 
time of the insured, were payable to his estate. The de¬ 
cision in that case was based upon the facts that Section 
26 of the World War Veterans’ Act (Appendix, infra, p. 28) 
provided that the “amount of the monthly installments 
of * * * yearly renewable term insurance * * * 
which has not been paid prior to the death of the person 
entitled to receive the same, may be payable to the personal 
representatives of such person * * and that Section 

26 was amended on July 2, 1926 by the same act which con- j 
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tamed the amendment to Section 305. But the amendment 
to Section 26 on July 2, 1026 was of a character little more 
than formal, and its purpose was wholly unrelated to the 
problem here presented. 10 

The amendment affected only, and to a limited extent, the 
procedure for remitting: money payable under authority earlier 
prescribed by Section 26. It did not purport to alter the au¬ 
thority itself. Particularly it is plain, we believe, that the 
scope of Section 26 (i. e., its applicability to compensation, 
yearly renewable term insurance, and maintenance and sup¬ 
port allowance) was not intended to be fortified by the 1926 
amendment, against the restrictive provision in Section 305. 
Hence, whatever effect Section 305 might have had upon Sec¬ 
tion 26 without the amendment, it must in fact now have since, 
under the circumstances, no significance with respect to the 
present problem is properly attributable, we submit, to the 
fact of the contemporaneous amendment of the two sections. 
Compare the reasoning of the court in United States v. Lee, 
supra. 

The view that the contemporaneous amendment of Sections 
26 and 305 shows a Congressional intention that payment 
of insurance authorized by the latter would be controlled by 
the provisions of the former, assumes an unwarranted dis- 


Tlie particular provision invoked l»y rlu* administrator of the in* 
sured's estate in the instanr ease (as in the Wilton ease) remained after 
the amendment, as before, precisely as it had been enacted on June 7, 
1924. With italics supplied to show the 1920 amendment. Section 26 
reads in pertinent part: 

"That the amount of the monthly installments of compensation, yearly 
renewable term insurance, or accrued maintenance and support aUow- 
atioe which has ltecome payable under the provisions of Title II, III, or 
IV” hereof, but which has not been paid prior to the death of the person 
entitled to receive the same, may be payable to the personal representatives 
of such person, or in the oburner of a duly appointed legal representative 
iclirre the combined amounts pa gable are $1,000 or less, the director shall 
alloir and pag such sum to such person or persons as would under the 
lairs of the State of residence of the decedent be entitled to his personal 
grogertg in ease of intestacy: * * *” 

Appellant relies, of course, upon the provision not italicized above, 
which had lteen enacted on June 7, 1924, and which, in substance, had 
been in effect since December 24. 1919. (See Section It) of the Act of 
December 24. 1919, Appendix, infra, p. 27.) 
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tinction between term and converted insurance. Section 305 
applies to both. Section 26 does not apply to converted in- | 
surance. It cannot reasonably be inferred, we believe, that | 
Congress intended to allow payment of “hereafter revived” 
term insurance to an estate and prevent payment to an estate 
of converted insurance so revived. 11 I 

B. The claim of the guardian of the insured’s minor children 12 j 

While Congress plainly intended to prescribe a limited class 
of beneficiaries for insurance revived after July 2, 1926, no evi¬ 
dence has been found of an intention on the part of Congress 
to further restrict the amount payable while persons within 
that class exist. That is, since none of the installments were 
actually paid to the insured during his lifetime or to his widow 
(first named of the beneficiaries specified in Section 305) dur- [ 
ing her lifetime, present payment of the insurance to the 
insured s children seems to be limited only by the maximum of | 
240 installments except in the event of the death of the chil¬ 
dren before collection by them of all of the 240 installments. 

The Comptroller General held that installments payable to j 
the insured by reason of total permanent disability, but not 
collected by him, were not payable at all after his death. | 
(7 Comp. Gen. 118, 121-122. Cf. 7 Comp. Gen. 287.) 
Pointing out that “Section 305 clearly intended some other 
disposition of such installments than is authorized under 
regular war-risk insurance,” he seems to have concluded that 
the only alternative disposition was that of making no pay¬ 
ment at all. He reasoned that a Congressional intention that 


” If, in view of the plain language of the statute and the intention of 
Congress, as shown hy the legislative policy and by the Committee reports 
and hearings, further resort to rules of statutory eonstruetion be appropriate, 
the rule that the specific terms of a statute control, ns against general pro¬ 
visions, would support the Government’s position in this case. Section 26 
applies generally to compensation, yearly renewable term insurace, and 
maintenance and support alowance. The restrictive language in Section 30." 
applies only to the particular insurance revived under the provisions of| 
Sections 30"* and 305) of the Act. Cf. Tomixrnd v. Little , 10!) U. S. ."04. 512.1 
'•’The claim of the administrator of the estate of the insured’s widow is 
nor discussed separately since it should !>e denied for the same reasons that 
the claim of the administrator of the insured's estate should be denied. 
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no payment should be made was reasonable, in view of the 
gratuitous nature of the benefit. He thereupon concluded, 
“there is no authority under the restrictive terms of the 
statute to pay such installments either to the estate of the 
insured or to the death beneficiary, but such installments 
should remain unpaid.” 

The reasoning of the Comptroller General is not without 
force. However, the clearly manifested intention of denying 
the benefits of “hereafter revived” insurance to any estate, or 
to any person other than those specified in the statute, is 
reasonably consistent with the view that payment of the full 
240 installments authorized by the contract was intended so 
long as any of the persons specified in the statute—the per¬ 
mitted class of beneficiaries for “hereafter revived” in¬ 
surance—are living. Payment of less than 240 installments 
of insurance while persons within the permitted class survived 
has not been otherwise authorized, and neither the face of the 
statute (Section 305), nor its legislative history, indicates any 
intention to depart from the provisions of the original term 
insurance policy in this respect. 

The contract provides (Bulletin No. 1, Appendix, infra, 
pp. 25-26) that the insurance is payable: 

To the beneficiary or beneficiaries hereinafter desig¬ 
nated, commencing upon the death of the insured, 
while the insurance is in force, and (except as other¬ 
wise provided) continuing for 240 months if no in¬ 
stallments have been paid for total and permanent dis¬ 
ability or, if any such installments have been paid, then 

for a number of months sufficient to make 240 in all: 

***** 

Unless other designation is made by the insured, such 
person or persons, within the permitted class of bene¬ 
ficiaries, as would under the laws of the place of resi¬ 
dence of the insured be entitled to his personal property 
in case of intestacy shall be deemed designated as 
the beneficiary or beneficiaries to whom shall be paid 
any installments remaining unpaid upon the death, or 
disqualification under the provisions of the act, of any 
named beneficiary. [Emphasis supplied.] 
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The permitted class of beneficiaries for insurance revived 
after July 2,1926 consists of those persons specified in Section 
305, and the above quoted provisions may be regarded as 
applicable to the insured’s children as the only surviving per¬ 
sons within that permitted class. The result would be pay¬ 
ment to the children from the date of the insured’s death, for 
240 months, unless they died before the expiration of such 240 
months. Of course, Eulalie Gougis, the named beneficiary, is 
disqualified as beneficiary of insurance revived after July 2, 
1926. 

CONCLUSION 

It is respectfully submitted that the judgment against the 
administrator of the estate of the insured, the administrator 
of the estate of Genevieve B. Seldon, and Eulalie Gougis, 
should be affirmed, and that the judgment in favor of the 
guardian of the insured’s children should be affirmed, or set 
aside with instructions to the District Court in accordance 
with this court’s determination of whether they are entitled to 
more than the judgment awards to them. 

Edward M. Curran, 

United States Attorney. 

James B. Costello, 
Attorney, Department of Justice. 

Julius C. Martin, 

Director, Bureau of War Risk Litigation. 

Wilbur C. Pickett, 

Keith L. Seegmiller, 

Attorneys, Department of Justice. 

May 1942. 


APPENDIX 


Pertinent provisions of the War Risk Insurance Act of 

October 6, 1917 

Sections 400, 401, and 402 of the 'War Risk Insurance Act of 
October 6, 1917 (c. 105, 40 Stat. 409-410): 

Sec. 400. That in order to give to every commissioned 
officer and enlisted man and to every member of the 
Army Nurse Corps (female) and of the Navy Nurse 
Corps (female) when employed in active service under 
the War Department or Navy Department greater pro¬ 
tection for themselves and their dependents than is pro¬ 
vided in Article III, the United States, upon application 
to the bureau and without medical examination, shall 
grant insurance against the death or total permanent 
disability of any such person in any multiple of $500, 
and not less than $1,000 or more than $10,000, upon the 
payment of the premiums as hereinafter provided. 

Sec. 401. * * * Any person in the active service 
on or after the sixth day of April, nineteen hundred and 
seventeen, who, while in such service and before the 
expiration of one hundred and twenty days from and 
after such publication, becomes or has become totally 
and permanently disabled or dies, or has died, without 
having applied for insurance, shall be deemed to have 
applied for and to have been granted insurance, payable 
to such person during his life in monthly installments 
of $25 each. If he shall die either before he shall have 
received any of such monthly installments or before he 
shall have received two hundred and forty of such 
monthly installments, then $25 per month shall be paid 
to his wife from the time of his death and during her 
widowhood, or to his child, or widowed mother if and 
while they survive him: Provided, however, That not 

( 20 ) 
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more than two hundred and forty of such monthly in¬ 
stallments, including those received by such person dur¬ 
ing his total and permanent disability, shall be so paid; 
and in that event the amount of the monthly install¬ 
ments shall be apportioned between them as may be 
provided by regulations. 

Sec. 402. That the director, subject to the general di¬ 
rection of the Secretary of the Treasury, shall promptly 
determine upon and publish the full and exact terms 
and conditions of such contract of insurance. The in¬ 
surance shall not be assignable, and shall not be subject 
to the claims of creditors of the insured or of the bene¬ 
ficiary. It shall be payable only to a spouse, child, 
grandchild, parent, brother, or sister, and also during 
total and permanent disability to the injured person, or 
to any or all of them. The insurance shall be payable 
in two hundred and forty equal monthly installments. 
* * * All calculations shall be based upon the Amer¬ 
ican Experience Table of Mortality and interest at three 
and one-half per centum per annum, except that no 
deduction shall be made for continuous installments 
during the life of the insured in case his total and per¬ 
manent disability continues more than two hundred and 
forty months. Subject to regulations, the insured shall 
at all times have the right to change the beneficiary or 
beneficiaries of such insurance without the consent of 
such beneficiary or beneficiaries, but only within the 
classes herein provided. If no beneficiary within the 
permitted class be designated by the insured either in 
his lifetime or by his last will and testament or if the 
designated beneficiary does not survive the insured, the 
insurance shall be payable to such person or persons, 
within the permitted class of beneficiaries as would 
under the laws of the State of the residence of the in¬ 
sured, be entitled to his personal property in case of 
intestacy. If no such person survive the insured, then 
there shall be paid to the estate of the insured an amount 
equal to the reserve value, if any, of the insurance at 
the time of his death, calculated on the basis of the 



American Experience Table of Mortality and three and 
one-half per centum interest in full of all obligations 
under the contract of insurance. 

Congressional intention on October 6, 1917, as shown by 
Congressional debates and Committee reports 

The following is a part of the discussion of the bill which 
became the War Risk Insurance Act of October 6, 1917, led 
by Congressman Rayburn, Chairman of the Committee that 
reported the bill favorably: 

Mr. Rayburn. The Metropolitan Life Insurance Co. 
has made a proposal to carry $300,000,000 insurance 
for $58 a thousand. The United State Government 
says to this man, “We will carry that risk for $50 a 
thousand. We will give you the lowest insurance that 
you can get as a sound, well man in peace times. If 
you have a wife, though, or child or mother dependent 
upon you and you are killed, this insurance money 
may go to them, because you have a personal and a 
direct interest in them. Some distant cousin off yon¬ 
der that you never saw or some uncle, probably, that 
is living in opulence and who does not need the money, 
will not get it.” When his direct descendants and 
those directly dependent upon him—as, for example, 
the wife, children, or mother—have all passed aw’ay, 
when the Government has been generous enough to 
give him this insurance for $50 per thousand—when 
all those people are gone—I do not think there could 
be a better beneficiary than the United States 
Government. 

Mr. Madden. But the man himself pays the pre¬ 
miums. If he continues the insurance after the war 
he must continue to pay the premium? 

Mr. Rayburn. Yes. 

Mr. Madden. And he is paying it at peace-time 
rates. 

Mr. Rayburn. Counting off loading, of course. 
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Mr. Madden. He is paying peace-time rates, and 
every year that he adds to his life adds to the amount 
of his premium under the plan while he lives; and if 
he wants to continue this insurance during his life¬ 
time, even though it be with the Government of the 
United States, it does not seem to me that he ought 
to be discriminated against by being prevented from 
making disposition of the policy upon his death. Of 
course, I admit that while the war continues the Gov¬ 
ernment does assume a risk of $50 a thousand, but 
when the war ends the Government does not assume 
any more risk than any other company assumes. 

Mr. Rayburn. But this man has gotten insurance 
from the Government under circumstances that no¬ 
body else would give. 

Mr. Madden. That is, during the war? 

Mr. Rayburn. Yes: and it is fixed so that by his 
pay he can keep it up absolutely. • 

Mr. Madden. That is true. But if he was not in the 
war he would be drawing pay from some other source— 
more pay than he is drawing from the Government 
of the United States in the war, and he would be able 
to buy peace-time risk insurance from an old-line insur¬ 
ance company during the period of the war as well as 
after the period of the war, and he would be able to 
make any disposition of his money that he pleased at 
his death. 

Mr. Rayburn. Yes; I realize that. But I think that 
under circumstances like those the Government ought 
to be the beneficiary. In order to do away with all 
of the fraud that we are trying to escape in this piece 
of legislation, I believe that that safeguard should be 
put into it. 

(Cong. Record, Vol. 55, Pt. 7, p. 6761.) 
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The report of the committee of the House of Representa¬ 
tives that recommended passage of the bill contained the 
following: 

Speculation in the insurance must not be permitted, 
it must be unassignable and free from the claims of 
creditors, both of the insured and of the beneficiary. 
It must not be payable to any and every one, but to 
a limited class of relatives. (House Report 130, 65th 
Cong., 1st Sess., pt. 3. p. 5.) 

Senator Williams, in charge of the bill in the Senate, made 
use of the following language: 

It (the Government) is not going into the insurance 
business at all. In the first place, it has confined its 
activities to the soldiers and the sailors in the service. 
In the second place, it confines the beneficiaries to the 
soldiers’ and sailors’ dependent families. (Cong. Rec. 
Vol. 55, pt. S, Oct. 3, 1917, p. 7690.) 

Terms of the yearly renewable term insurance policy issued 

on October 15,1917 

Bulletin No. 1 of the Bureau of War Risk Insurance (United 
States Veterans’ Bureau Regulations and Procedure, pp. 1233- 
1237) provided in part: 

Terms and Conditions of Soldiers’ and Sailors’ 

Insurance 

October, 15, 1917. 

***** 

[Form of policy for $5,000] 

military and naval insurance policy no. i 

Amount, $5,000. Age, 25. 

Monthly installments: $28.75. 

THE UNITED STATES OF AMERICA, TREASURY DEPARTMENT, 
BUREAU OF WAR RISK INSURANCE 

Under the authority granted by Congress in an act 
amending “An act entitled ‘An Act to authorize the es¬ 
tablishment of a Bureau of War Risk Insurance in the 
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Treasury Department/ approved September 2,1914, and 
for other purposes,” approved October 6, 1917, and sub¬ 
ject in all respects to the provisions of such act, of any 
amendments thereto, and of all regulations thereunder, 
now in force or hereafter adopted, all of which, together 
with this policy, the application therefor, and the terms 
and conditions published under authority of the act, 
shall constitute the contract : 

Hereby insures from and after the . day of 

., 19.., John Doe, of Illinois, private, Com¬ 
pany A, Third Infantry, conditioned upon the payment 
of premiums as herein provided, for the principal amount 
of S5.000, converted into monthly installments of $28.75 
(the equivalent, when paid for 240 months, of the sum 
insured, on the basis of interest at the rate of 3 1 /> per¬ 
cent per annum) payable— 

To the insured, if he/she, while this insurance is in 
force, shall become totally and permanently disabled, 
commencing with such disability as established by the 
award of the director of the bureau and continuing dur¬ 
ing such disability; and 

To the beneficiary or beneficiares hereinafter des¬ 
ignated, commencing upon the death of the insured, 
while the insurance is in force, and (except as otherwise 
provided )continuing for 240 months if no installments 
have been paid for total and permanent disability or, if 
any such installments have been paid, then for a number 
of months sufficient to make 240 in all: 

To Sarah Doe, wife of the insured— 

If no beneficiary within the permitted class be desig¬ 
nated by the insured, either in the insured’s lifetime or 
by his last will and testament, or if any above desig¬ 
nated beneficiary is or becomes disqualified or does not 
survive the insured, the insurance (or if any above 
designated beneficiary shall survive the insured, but 
shall not receive all the installments, then the remain¬ 
ing installments) shall be payable to such person or 
persons within the permitted class of beneficiaries as 





26 


would under the laws of the insured's place of resi¬ 
dence be entitled to his personal property in case of 
intestacy. 

***** 

Unless other designation is made by the insured, 
such person or persons, within the permitted class of 
beneficiaries, as would under the laws of the place of 
residence of the insured be entitled to his personal 
property in case of intestacy shall be deemed desig¬ 
nated as the beneficiary or beneficiaries to whom shall 
be paid any installments remaining unpaid upon the 
death, or disqualification under the provisions of the 

act, of any named beneficiary. 

***** 

To show the development in chronological order, reference 
is here made to an administrative decision rendered June 7, 
1918, holding that insurance payable to, but not collected by, 
any person, was not payable after his death to his personal 
representative. (24 Comp. Dec. 733, 737-738.) Since this 
decision is readily available in the bound volume, it is not set 
forth here. 

Legislation enlarging the permitted class of beneficiaries on 

December 24,1919 

Sections 13, 14, 15 and 19 of the Act of December 24, 1919 
(c. 16, 41 Stat. 376-377): 

Sec. 13. That the permitted class of beneficiaries for 
insurance as specified in section 402 of the War Risk 
Insurance Act is hereby enlarged so as to include, in 
addition to the persons therein enumerated, uncles, 
aunts, nephews, nieces, brothers-in-law and sisters-in- 
law of the insured. This section shall be deemed to 
be in effect as of October 6,1917: Provided, That noth¬ 
ing herein shall be construed to interfere with the pay¬ 
ment of the monthly installments authorized to be 
made under the provisions of said War Risk Insurance 
Act, as originally enacted and subsequently amended, 
up to and including the second calendar month after 



the passage of this Act: Provided further, That all 
awards of insurance under the provisions of the said 
War Risk Insurance Act, as originally enacted and sub¬ 
sequently amended, shall be revised as of the first day 
of the third calendar month after the passage of this 
Act, in accordance with the provisions of the said War 
Risk Insurance Act as modified by this amendatory 
Act. 

Sec. 14. That if no person within the permitted class 
of beneficiaries survive the insured, then there shall be 
paid to the estate of the insured the monthly install¬ 
ments payable and applicable under the provisions of 
Article IV of the War Risk Insurance Act. 

Sec. 15. That if any person to whom such yearly re¬ 
newable term insurance has been awarded dies, or his 
rights are otherwise terminated after the death of the 
insured, but before all of the two hundred and forty 
monthly installments have been paid, then the monthly 
installments payable and applicable shall be payable 
to such person or persons within the permitted class 
of beneficiaries as would, under the laws of the State 
of residence of the insured, be entitled to his personal 
property in case of intestacy; and if the permitted class 
of beneficiaries be exhausted before all of the two 
hundred and forty monthly installments have been 
paid, then there shall be paid to the estate of the last 
surviving person within the permitted class the re¬ 
maining unpaid monthly installments. 

Sec. 19. That the amount of the monthly install¬ 
ments of allotment and family allowance, compensa¬ 
tion, or yearly renewable term insurance which has be¬ 
come payable under the provisions of the W 7 ar Risk 
Insurance Act but which has not been paid prior to 
the death of the person entitled to receive the same 
may be payable to the personal representatives of the 
deceased person. 
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Provisions of the World War Veterans’ Act of June 7, 1924, 
as amended, prescribing the permitted class of beneficiaries 
for yearly renewable term insurance 

Section 26 of the World War Veterans' Act (38 U. S. C. 

451) provides: 

The amount of the monthly installments of com¬ 
pensation, yearly renewable term insurance, or ac¬ 
crued maintenance and support allowance which has 
become payable under the provisions of Subchapters 
II, III, or IV of this chapter, but which has not been 
paid prior to the death of the person entitled to receive 
the same, may be payable to the personal representa¬ 
tives of such person, or in the absence of a duly ap¬ 
pointed legal representative where the combined 
amounts payable are $1,000 or less, the Administrator 
of Veterans’ Affairs shall allow and pay such sum to 
such person or persons as would under the laws of 
the State of residence of the decedent be entitled to 
his personal property in case of intestacy: Provided, 
That in cases where the estate of the decedent would 
escheat under the laws of the place of his residence, 
such installments shall not be paid to the estate of 
the decedent but shall escheat to the United States 
and shall be credited to the appropriation from which 
the original award was made. 

Section 300 of the World War Veterans’ Act (38 U. S. C. 

511) provides, in pertinent part: 

Yearly renewable term insurance shall be payable 
only to a spouse, child, grandchild, parent, brother, 
sister, uncle, aunt, nephew, niece, brother-in-law, or 
sister-in-law, or to any or all of them, and also during 
total and permanent disability to the injured person. 

Section 303 of the World War Veterans’ Act (38 U. S. C. 

514) provides: 

If no person within the permitted class be designated 
as beneficiary for yearly renewable term insurance by 
the insured either in his lifetime or by his last will 
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and testament or if the designated beneficiary does not 
survive the insured or survives the insured and dies 
prior to receiving all of the two hundred and forty 
installments or all such as are payable and applicable, 
there shall be paid to the estate of the insured the 
present value of the monthly installments thereafter 
payable, said value to be computed as of date of last 
payment made under any existing award: Provided, 
That all awards of yearly renewable term insurance 
which were in course of payment on March 4, 1925, 
shall continue until the death of the person receiving 
such payments, or until he forfeits same under the pro¬ 
visions of this chapter. When any person to whom 
such insurance was awarded prior to such date dies or 
forfeits his rights to such insurance then there shall 
be paid to the estate of the insured the present value 
of the remaining unpaid monthly installments of the 
insurance so awarded to such person: Provided fur¬ 
ther, That no award of yearly renewable term insur¬ 
ance made to the estate of a last surviving beneficiary 
prior to March 4, 1925, shall be affected by the fore¬ 
going provisions. In cases when the estate of an in¬ 
sured would escheat under the laws of the place of 
his residence the insurance shall not be paid to the es¬ 
tate but shall escheat to the United States and be 
credited to the military and naval insurance appropria¬ 
tion. This section shall be deemed to be in effect as 
of October 6, 1917. 

Section 305 of the World War Veterans’ Act, as amended 
(38 U. S. C. 516), provides: 13 

W’here any person has heretofore allowed his insur¬ 
ance to lapse, or has canceled or reduced all or any part 
of such insurance, while suffering from a compensable 
disability for which compensation was not collected and 
dies or has died, or becomes or has become permanently 


11 The first proviso of this section, directly involved in the present case, 
was enacted on July 2, 1926 (c. 723, Sec. 16, 44 Stat. 799). 
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and totally disabled and at the time of such death or 
permanent total disability was or is entitled to compen¬ 
sation remaining uncollected, then and in that event 
so much of his insurance as said uncollected compensa¬ 
tion, computed in all cases at the rate provided by sec¬ 
tion 302 of the War Risk Insurance Act as amended by 
Act December 24, 1919, ch. 16, 41 Stat. 371 would pur¬ 
chase if applied as premiums when due, shall not be con¬ 
sidered as lapsed, canceled or reduced; and the Veterans’ 
Administration is hereby authorized and directed to pay 
to said soldier, or his beneficiaries, as the case may be, 
the amount of said insurance less the unpaid premiums 
and interest thereon at 5 per centum per annum com¬ 
pounded annually in installments as provided by law: 
Provided, That insurance hereafter revived under this 
section and section 516b of this title by reason of perma¬ 
nent and total disability or by death of the insured, shall 
be paid only to the insured, his widow, child or children, 
dependent mother or father, and in the order named 
unless otherwise designated by the insured during his 
lifetime or by last will and testament: Provided further, 
That compensation which is uncollectible by reason of 
the provisions of section 310 of the War Risk Insurance 
Act, as amended, or section 499 of this title, shall be con¬ 
sidered as uncollected compensation for the purposes of 
this section. 

Congressional Committee Hearings, reports, and debates 
showing the purpose of the amendment of Section 305 on 
July 2,1926 

The amendment restricting payment to the persons specified 
of insurance revived under Section 305 was sponsored by the 
Veterans' Bureau. See Hearings before the Committee on 
Finance, United States Senate, 69th Cong., 1st Sess., on H. R. 
12175, “An Act to amend the World War Veterans’ Act, 1924.” 
The Director of the Bureau stated to the Committee (pp. 49- 
50) that the operation of Section 305 had proved to be “one of 
the most expensive sections in the insurance act,” and that— 
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in the administration of this act we have found that, 
due to the wide extension from time to time of the per¬ 
mitted class, that we have established a great incentive 
for members within the permitted class, not immedi¬ 
ately connected with the family of the veteran to make 
efforts to reinstate his insurance by having the claim for 
compensation reviewed, and presenting evidence show¬ 
ing that instead of being entitled to 10 percent disability 
between certain dates, he was entitled to 15 or 20 per¬ 
cent disability. 

That leaves a certain amount of uncollected compen¬ 
sation due him. That applied would reinstate the in¬ 
surance. Carrying the thing on through to its final 
conclusion, it would result probably in a lump-sum pay¬ 
ment to the estate or to those relatives. The bureau 
feels that Section 305 should be limited to the immedi¬ 
ate family of the veteran. 

House Report 1217, 69th Cong., 1st Sess. p. 8, and Senate 
Report 1105, 69th Cong., 1st Sess., p. 7, contain the following: 

Section 18 amends Section 305 by providing that in¬ 
surance revived under the provisions of that section 
shall not be paid to any persons other than the widow, 
child, children, dependent mother or father, in the order 
named. This section is one which revives insurance by 
the use of uncollected compensation. It is a most lib¬ 
eral provision of the law and it was felt that it should 
not be permitted to revive insurance where no immedi¬ 
ate members of the insured’s family were alive to take 
the same. 

A similar expression of intention is contained in the discus¬ 
sion of the amendment by Senator Reed, who was in charge of 
the bill. (Congressional Record, 69th Cong., 1st Sess., Vol. 
67, Part II, pp. 12089-12093.) See, also, the summarized state¬ 
ment of the bill in the same volume of the Congressional 
Record, at p. 12419, wherein reference is made to the restric¬ 
tive provisions of the amendment, and it is said: 



This limitation is added to prevent persons who are 
not close relatives of the veteran from bringing suit to 
revive his insurance after his death, and thus obtain 
these payments for themselves. 

A similar statement appears at p. 13062. 
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STATEMENT 

This suit is based on a $5000.00 policy of yearly renew^ 
able term insurance issued to Alcee Peter Seldon on Jan] 
uary 15, 1918. All parties concede the policy lapsed for 
nonpayment of the premium due March 1, 1919, but is 
revived under the provisions of Section 305, World War 
Veterans’ Act, as amended, by compensation uncollected on 



May 24, 1927, when the insured became totally permanently 
disabled. And the parties concede that the insurance “here¬ 
after revived” within the meaning of the amendment to 
Section 305 of July 2, 1926, amounts to $4,587.30, payable 
in monthly installments of $2S.38. 

Appellant, Eulalie Gougis, a sister of insured, was des¬ 
ignated as beneficiary of the insurance when it was issued 
in 1918. 

The insured died intestate on May 14, 1930, survived by 
his widow, Genevieve B. Seldon; two minor children, Gene¬ 
vieve Seldon and Cecelia Seldon (whom this appellee repre¬ 
sents), and the appellant sister, Eulalie Gougis. 

The final determination that this policy was revived was 
made after insured’s death. 

The widow, Genevieve B. Seldon, died intestate on Decem¬ 
ber 7,1935. 

This appellee was made a party to the suit on motion of 
The United States (Appellants’ Appendix, pp. 7-8). 

The District Court entered judgment in favor of this 
appellee guardian for the installments accruing subsequent 
to the death of their mother, insured’s widow, on December 
7, 1935 (Appellants’ Appendix, pp. 26-27). As stated in 
the brief of The United States (Brief of U. S., p. 2) no dis¬ 
position was made of the installments payable to the insured 
during his lifetime by reason of total permanent disability, 
or of the installments payable to his widow during her 
lifetime by reason of her being the surviving person first 
named among the insured’s dependents in the statutory 
enumeration of persons entitled to the benefits of insurance 
revived after July 2, 1926. 

This appellee guardian represents the second named 
among the insured’s dependents in Section 305, as amended 
July 2, 1926. 

This appellee asserts that this judgment is in part erro¬ 
neous in that its effect is to prevent these minor children 
of insured from receiving the full benefit of the “hereafter 
revived” insurance. It denies that Eulalie Gougis as des- 
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ignatcd beneficiary is entitled to any part of this insurance. 
This appellee asserts that this judgment should be affirmed 
in so far as it is in favor of the guardian of these minor 
children, and that said judgment should be set aside with 
instructions to the District Court in accordance with this 
court’s determination as to whether the installments accrued 
between the total permanent disability of insured and his 
death, are (1) payable direct to this appellee or (2) pay¬ 
able circuitously through the insured’s estate, and whether 
the installments payable from insured’s death to death of 
insured’s widow are likewise payable direct or circuitously 
through the widow’s estate to these minor children. 

QUESTIONS PRESENTED 

1. Whether monthly installments of “hereafter revived” 
insurance which became due during the lifetime of insured 
from date of total permanent disability to and including 
date of insured’s death, under Section 305 of the World 
War Veterans’ Act as amended July 2, 1926, may be (a) 
retained by the United States, (b) should be paid to the 
estate of the insured, (c) should be paid to a living person 
within the class designated by said Section 305 as amended. 

2. Whether insurance revived under Section 305 of the 
World War Veterans’ Act after July 2, 1926, may be paid 
to a sister of the insured. 

SUMMARY OF ARGUMENT 

The United States should not, by reason of delay in its 
determination that this insurance was revived, or its delay 
in making payment after such determination, benefit there¬ 
from by nonpayment as long as persons within the per¬ 
mitted class of beneficiaries named in Section 305 after the 
amendment of July 2, 1926, are living. Living persons 
within the said limited class of beneficiaries, after deduct¬ 
ing monthly installments the insured may have received 
(in this case, none), are entitled to receive accrued install- 
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monts and installments as they accrue until the United States 
has paid a total of 240 monthly installments of insurance. 

The United States may pay all accrued and unpaid 
monthly installments from date of total permanent dis¬ 
ability of insured (1) direct to living persons within the 
permitted class named in Section 305 after July 2, 1926; 
(2) it may pay accrued unpaid monthly installments to an 
estate when the statutory beneficiaries will in fact take 
the insurance payments through the insured’s estate. 

A designated beenficiary not within the limited class of 
beneficiaries designated bv Section 305 after Julv 2, 1926 
(in this case, a sister of insured), has no contractual rights 
under hereafter revived insurance. The effect of the here¬ 
after revived insurance amendment is to confine “revival” 
of the insurance to persons within a limited family group. 

ARGUMENT 

The United States should not, by reason of delay in its 
determination that this insurance was revived, or its delay 
in making payment after such determination, benefit there¬ 
from as long as there is a person living within the permitted 
class of beneficiaries named in Section 305 after July 2,1926. 

The intention of Congress in amending this statute was 
to protect a veteran suffering from total permanent dis¬ 
ability, and it also appears that Congress had in contempla¬ 
tion full protection of insured’s immediate family, within 
the terms of the policy— ecrtainlv until 240 monthly install¬ 
ments had been paid to a living person within the limited 
class of named beneficiaries. 

By death, this insured veteran received no benefit of this 
revived insurance; by death, his widow did not benefit, 
and under the District Court’s judgment these children, 
both directly, and indirectly by reason of delay on the part 
of the government and death of their parents, are cut off 
from substantial sums which it is believed Congress intended 
them to receive. In this case, for example, the Insurance 
Claims Council, Veterans’ Administration, in a decision 
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dated September 29, 1932, held that the insured became 
permanently and totally disabled on May 24, 1927 (Appel¬ 
lants’ Appendix, p. 16). The insured’s widow lived until 
December 7, 1935. Without criticizing the government in 
this instance, mere delay in payment after determination 
that the insurance is revived, if the judgment as it affects 
unpaid accrued monthly installments is permitted to stand, 
will thwart the benevolence of the Congress, and in some 
instances such delay could prevent the insured veteran or 
any of his immediate family from receiving any of the here¬ 
after revived insurance. 

Section 305 as amended July 2, 1926, states in plain lan¬ 
guage that insurance which is subject to being revived by 
reason of uncollected compensation, “shall not be consid¬ 
ered as lapsed, canceled or reduced; and the Veterans’ Ad¬ 
ministration is hereby authorized and directed to pay to 
said soldier, or his beneficiaries, as the case may be, the 
amount of said insurance * * (Italics supplied.) 

As shown in the Brief of the United States (Brief of 
U. S. Appendix, pp. 24-26), the contract in part provides for 
payment— 

“To the beneficiary or beneficiaries hereinafter des¬ 
ignated, commencing upon the death of the insured, 
while the insurance is in force, and (except as otherwise 
provided) continuing for 240 months if no installments 
have been paid for total and permanent disability or, 
if any installments have been paid, then for a number 
of months sufficient to make 240 in all.” 

There appears to be no statutory restriction upon the 
United States against paying all of these installments, 
accrued and as they accrue, to some living person designated 
in Section 305 as amended on July 2, 1926. 

The determination that this policy was revived fixed the 
obligation of the government under this contract, which 
should not be cut down by departmental construction or 
delay. 
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Payment to an Estate or Direct to CMldren 

In this case, the effect of payment to the estate of the 
insured is the same as payment direct to this guardian 
(deductions as far as these minors are concerned being 
administration expenses). The same is true of the pay¬ 
ments due from death of insured to death of insured’s 
widow, should her estate receive those funds. 

Unless required by the terms of the statute or to give 
the United States a valid acquittance, the accrued payments 
from date of total permanent disability to death of insured’s 
widow should be paid direct to this guardian. 

Section 305 after July 2, 1926, on its face, makes no pro¬ 
vision for payment to an estate. 

The expressed intention of Congress as shown in House 
Report 1217, 69th Cong. 1st Sess., p. 8, and Senate Report 
1105, 69th Cong. 1st Sess., p. 7 (cited in part in Brief of 
U. S., p. 31), is that when immediate members of the in¬ 
sured’s family are living, payment to an estate would be 
permissible. The restrictions on payment to an estate, when 
no one within the restricted class of beneficiaries are living 
to receive the funds was “to prevent persons who are not 
close relatives from bringing svit to revive his insurance 
after his death, and thus obtain these payments for them¬ 
selves.” (Italics supplied.) 

If this reasoning is sound, United States vs. Wilson, 85 
Fed. (2d) 444, and United States vs. Lee, 101 Fed. (2d) 472 
are not in fact inconsistent. 

That in making administrative payment of “hereafter 
revived” insurance the United States should take cognizance 
of the persons to receive the proceeds of the revived insur¬ 
ance, and should not pay to an estate unless there are ulti¬ 
mate beneficiaries living and within the permitted class who 
will receive the proceeds of the revived insurance, and may 
pay to an estate if the widow and the child or children are 
the next of kin of the insured and will take through his 
estate. 
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The accrued monthly installments from date of total per¬ 
manent disability of insured to date of death of insured’s 
widow should be paid direct to this guardian, a valid acquit¬ 
tance through these estates not being needed. 

Claim of Named Beneficiary 

This appellee asserts that Eulalie Gougis, sister of in¬ 
sured, is not entitled to any portion of this revived insur¬ 
ance. Congress had the power to change all or any part of 
this insurance contract. Singleton vs. Cheek, 284 XJ. S. j 
493; White vs. United States, 270 U. S. 175. 

When the insured permitted his policy to lapse for non¬ 
payment of premiums after February, 1919 (Appendix to 
Appellants’ Brief, pp. 21-22), any contractual right of a 
named beneficiary ceased to exist, and the amendment to 
Section 305 was in effect a new benevolence to persons 
within a particular status. Only those designated under 
this new benevolent attitude of the Congress are entitled 
to receive its benefits. 

CONCLUSION 

It is respectfully submitted that the judgment in favor 
of the guardian should be modified and affirmed, with in¬ 
structions to the District Court to enter judgment for this 
guardian from date of total permanent disability of insured 
to date of death of insured’s widow. 
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